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ORAL REASONS FOR JUDGMENT:

Beforg:

The Honourabile Mr. Justice Toy
The Honourabie Mr. Justice Legg
The Honourable - Justice Taylor

July 17, 1989

Vancnuvar, B.C.

EETWEEN:

REGINRA

APPELLANT
AND:
JAMES HAROLD ARTHUR LIEPH
RESPONDENT
C. Stolte, Esqg. appearing for the (Crown) Appellant

S. Kelliher, Esq. appearing for the Responden+t

TOY, J.A.: This 1is a Crown gpplication for leave to appea:
sentences. The accused was originally charged with a Miss George,

with whom he has a common law relationship:

That on the 4+h day of August, 1988, at Sooks,
in the Provinecs of Eritish.Cnlumbia, Count Qne:
did unlawfully cultivate marihuana, and Count

Two: unlawfully had in their possession
cannabig (marihuana) <for the purpose of
trafficking.

[Tha infcrmaticn. Was sworn on the 26th of
September, 1988.]
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4 Originally the accusegd elected trial by judge and jury
5 | on the 20th of October, 1988, Howaver aon February 1, 1988, +the
= 6 accused, Jamasg Harold Arthur Lieph, re-elected fﬁr “trial by
7 | Provineial Court Judgsa sitting without a Jury.
B
g A stay of proceedings was entered against hig Co-accused,
10 | Miss George. He Plead guilty to Count One, cultivating, and +he
11 lesser included offence of simple possession of marihuana contained
12 in Count Two.
13 : y
14 At the conclusion of the hearing +the Provincial Court
15 | Judge granted +the accused a conditional discharge on the
16 | Sultivating "count and prescribed conditions that +the pericd of
17 | Probation order be aix months; that the accused keep the peace ang
18 | P2 of good behaviour; and if So directed by a Probation cfficer,
19 to report to the probation officer as and when directed. On the
20 Second count of +the lesser included offence of Dosgsession of
51 | ®@rihuana, he granted an absolute discharge.
22
2]' Crown Counsel, at the hearing before the Provincial Court
24 Judge, who was not counsel before us, at the commencement of the
25 Proceedings described the circumstances:
26
MISS McNEELY: Yes, Your Honour. On the 4th day of August,
27 last year, in t+hse afternoon, police officers
attended at Mr. Lieph's residence on McMilian
= Road. They had a search warrant. Upon
g arriving there, they noticed Mr, Lieph walking
11]
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towards hinm (sic). They produced the saafch
Warrant. and read it out to him, They then

of their Rights Pursuant to +the Charter. at
thrae-thirty in +the afternumn;;uﬂr. Lieph
escorted +the constables +g the north end of
his Droperty where thea officers foungd twenty
marihuang Plants hidden behind an eight-foot
high fence. They found one marihuana plant in
8 greenhouse beside +hisg fence. Police
officerg then Searched Mr, Lieph's residence,
e,

transfarma;s, a C02 tank ang literature about
growing~marihuanaﬁ The room was approximately
Eix feet by forty-five feet in 2ize, and along
with the equipment, they founq fifty-four

Now, Your Honours, mr, Lieph isg thirty-
sSeven years of age. He advised the police
that hig Occupation was +hat of a machine
Operator. He has no prior criminal record.

Your Honour, as he's Plead guilty +o the
simple Possassion ©ffence, I'd be asking for
forfeiture of the same equipment and 1'g be
asking for a fipe on both counts.

Crown Counsel then gave +o the Provincial Court Judge

James Brianp Child (3 April, 1987), Victoria V000366 (B.C.

in the process of growing 65 marihuans plants.

three authorities, ang of which is 3 Judgment known as Regina v,
C.A.),
wherein 3 fine of one day's imprisonment and 51,500 was imposed

upon the dccused, who was 41 Years of age, had no Iecord, and was
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The Provincial Court Judge, having granted the two

discharges that I have just 2lluded to, the Crown has launched

himself, at the conclusion of the sentencing Proceeding, addrasse¢

-ths Court, In hig OPening remarks, Counsel for +he dccused,

Iepresented zs follows:

Your Honour, I can say at the ocutset that
this submission is not a comman one; that the

circumstances Surrounding this man's
POssession and cultivation of the marihuana is
anomalous.

Mr. Lieph has never smcked marihuana. He
tried once several vears 4go, about —-—

smoke it. gHg cannot smoke cigarettes. Ha's

bases, including Vaselins ang Some others t+ha+
he's mentioned +tp me, and makes a topical
Cream from i+. Hp uses that topigal Cream for
4 Very severs affliction of Psoriasis <that
he's had since 19g4. He has that psoriasie on
his legs and on his head. He tells me that he
uses the marihuana oi31 in conjuncticn with
alcohol for hisg Scalp treatments,

It appears from the Trepresentations that were mades in
this Court and a transcript of the Proceedings in the Court below,

that the accused was injured in 8n explosion in 1984 which Caused

extensive burns to his legs, arms ang Scalp, and that Psoriasis
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terrible itching symptome. Medications that he was administereg
for this problem were producing, so he thought, detrimental side
effects. So hs acquired a great deal of medical literature and by
Teading, learning, ang experimenting he found that he could reduce
marihuana plants +o 8n o0il, mix it with Creamy substances which he
dPplied to the itching areas of hig body with the result of relief.
Apparently, so the accused says, the o0il produceqd from +the
marihuana plants Tetards the growth of the underlying skin layers
which unretarded produce the unpleasant symptoms psoriasis. The
dccused, through his counsel represented, that he was unaware that

oil of marihuana could be obtained by Prascription.

The offender is now 37 Y83rs of age. The accused, since
completing grade 11 ang before that, had been a hard working ang
contributing member of the community. He has followed many
pursuits and has skills in many eccupations. Only recently has he
been on Unemplcyment.lnsurance due to a back injury. Ha has a
stable relationship with Missg Gsorge. There are three young
children of that union and two children from a prior marriage for.
whom the accused is paying mnnthly'suppari:payments. Additionally,
there were tendered testimonial letters written by members of the

b

community in which +he accused lives.

At the conclusion of counsgel's representations, which

were extensive, the accusad addressed the Court and explained his






