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s The appellant testified that he knew from the outset that he was dealing with an undercover police
officer. According to the appellant, the officer made several requests to purchase drugs. The appellant testified
that he never offered to sell drugs to the officer.

q6 The trial judge convicted the appellant. In his reasons, he said:

... It is submitted on behalf of the accused that there was, as his counsel puts it, no legitimate
offer to sell. In my view, there is no legal validity to that argument. The essence of the
offence is an intention to make an offer, it is irrelevant whether the person intends to carry out
that offer, or whether he is capable or incapable of carrying it out. As I say, the offence is
complete when the officer is made [emphasis added).

X
Trafficking by Offer: The Present Interpretation
q7 Section 5(1) of;the Act provides:

No person shall traffic in a substance included in Schedule I, II, I, or IV ar in any substance
represented or held out by that person to be such a substance.

The definition of the word "tralfic" as set out in s. 2 of the Act includes the following:
(@) tosell, aMister, give, transfer, transport, send or deliver the substance

(c) to offer to do anything mentioned in paragraph (a).

q9 Provincial appellate courts have repeatedly held that where an accused is charged with trafficking by
offer, the Crown is not required to prove that the accused actually intended to go through with the offer and sell
or otherwise provide the offered narcotic: R. v. Petrie, [1947]) O.W.N. 601 at 603 (C.A.); R. v. Sherman (1977),
36 C.C.C. (2d) 207 (B.C.C.A.), leave to appeal to S.C.C. refused 17 N.R. 178n; R. v. Mamchur, [1978] 4 W.W.R.
481 (Sask. C.A.); R. v.:Mancuso (1989), 51 C.C.C. (3d) 380 (Que. C.A.), leave to appeal to S.C.C. refused
(1990), 58 C.C.C. (3d) vi; R. v. Reid (1996), 155 N.S.R. (2d) 368 at 370 (C.A.).

q 10 In Sherman, supra, at p. 208, the trial judge said:

Now, in my reading of the cases an offer to sell or deliver a narcotic is complete once the offer
is put forward by the accuscd in a serious manner intending to induce officer White [the
undercover officer] to act upon it and to accept it as an offer. ... [emphasis added].

¢ 11  MacFarlane TA. agreed with the trial judge and added at p. 208:

I accept the argtﬁnent made Dby coimnsel for the Crown that the actus reus in this case is the
making of an offer. There can be no doubt that the appellant intended to make an offer to sell
or deliver heroin afnd that provides in my opinion, the mens rea necessary to prove the offence.

q 12 In Mancuso, supra, at pp. 389-90, the Quebec Court of Appeal approved of a jury instruction in these
terms:

[f I offer to you to provide you, to sell you cocaine, whether or not the transaction goes

through I made the offer, thercfore [ have trafficked in cocaine. The offence was complete

with my offer and I gave you reason to believe that I was serious in that offer to provide you

with cocaine. I trafficked by malking that offer, ... [emphasis added].
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q 13 The appellate authorities referred to above were cited with approval in R. v. Shirose, [1999] 1 S.C.R.
565. In Shirose, the lawfulness of a "reverse sting" operation conducted by undercover police officers was in
issue. During that operation, the undercover officers had offered to sell narcotics to the accused. The officers
did not intend to go through with the sale, but intended to arrest the accused when they attended to make the
purchase. Binnie J. observed at para. 25:

The conclusion that the RCMP acted in a manner facially prohibited by the Act is inescapable
... The actus reus of the offence of trafficking is the making of an offer, and when accompanied
by intent to do so, the necessary mens rea is made out: see R. v. Mancuso (1989), 51 C.C.C.
(3d) 380 (Que. C.A.) at p. 390, leave to appeal refused, [1990] 2 S.C.R. viii, 58 C.C.C. (3d) vi.
There is no need to prove both the intent to make the offer to sell and the intent to carry out the
offer: see R. v. Mamchur, [1978] 4 W.W.R. 481 (Sask. C.A.). See also, e.g., R. v. Sherman
(1977), 36 C.C.C. (2d) 207 (B.C.C.A.) at p. 208, upholding a conviction where there was
evidence that the accused had offered to sell heroin to a person he knew was an undercover
police officer, with a view to "rip off" the officer and not complete the sale. Sherman was
later followed on this point in Mancuso, supra, at pp. 389-90, where the accused argued
unsuccessfully that he did not intend actually to sell narcotics to a police informer, but really
wished to steal his money [emphasis added].

On these authorities, the offence of trafficking by offer is made out if the accused:

*  offers to traffic in a narcotic [the actus reus]; and

*  intends to make an offer that will be taken as a genuine offer by the recipient [the mens
rea]. [See Note 2 below]

Note 2: Section 4(3) of the Misuse of Drugs Act, 1971 (UK.) which prohibits offers to supply controlled drugs has
been interpreted in the same way: R. v. Goodard, [1992] Crim. L.R. 588 (C.A. Crim. Div.).

The Constitutional Challenge

q15 The constitutionality of the offence of trafficking by offer was not before the court in Shirose, supra.
This court, however, in a brief endorsement in 1990 upheld the constitutionality of the offence and specifically
rejected one of the two arguments made on behalf of the appellant: R. v. Manion, [1990] O.J. No. 716 (C.A.).
Tt may be that this appeal should be dismissed simply on the basis of the binding authority in Manion. I will,
however, examine the merits of the appellant's constitutional argument.

q 16 The appellant relies on s. 7 of the Charter:

Everyone has the right to lifc, liberty and security of the person and the right not to be deprived
thereof except in accordance with the principles of fundamental justicc.

q 17 Section 7 recognizes the right not to be deprived of ane's liberty except in accordance with the
principles of fundamental justice. Trafficking by offer is punishable by life imprisonment. The appellant's
liberty interest protected by s. 7 of the Charter was clearly engaged when he was charged.

q 18 Statutes that create crimes are subject to substantive review under s. 7 of the Charter: See Reference
re 5. 94(2) of the Motor Vehicle Act, [1985] 2 S.C.R. 486 at 513; Rodriguez v. British Columbia (A.G.), [1993] 3
S.CR. 519 at 589. Mr. Harris, for the appellant, relies on two principles of fundamental justice. FHe submits
that if an accused does not actually intend to traffic in a narcotic, the imposition of criminal liability rests on
findings that do not comport with the minimum fault requirement demanded by s. 7. In making this submission,
Mr. Harris relies on the seriousness of the crime of trafficking as reflected by the maximum penalty of life

QUICKLAW



