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FEDERAL COURT
'NEIL ALLARD
TANYA BEEMISH
DAVID HEBERT
M
SHAWN DAVEY
' PLAINTIFFS
AND:
HER MAJESTY THE QUEEN IN RIGHT OF CANADA
DEFENDANTS

STATEMENTY OF CLAIM

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the Plaintiffs.
The claiin made against you is set out in the following pages.

IF YOU WiSH TO DEFEND THIS PROCEEDING, you or a solicitor acting for you are
required to prepare a statement of defence in Form 171B prescribed by the Federal
Courts Rules serve it on the plaintiif's solicitor or, where the plaintiff does not have a
solicitor, setve it on the plaintiff, and file it, with proof of service, at a local office of this
Court, WITHIN 30 DAYS after this statement of claim is served on you, if you are served
within Canada.

If you are served in the United States of America, the period for serving and filing your
statement of defence is forty days. If you are served outside Canada and the United

States of America, the period for servmg and filing your statement of defence is sixty
days.

Copies of the Federal Court Rules infofrn:ation conceming the local cﬁices,ef the Court
and other necessary information may be obtained on request to the Administrator of this
Court at Ottawa {telephone 613-992-4238) or at any local office.

IF YOU FAIL TO DEFEND THIS PROCEEDING, judgment may be given égains'i you in

your absence and without further notice to you.
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Pacific Centre, 3™ Floor
701 West Georgia Street
Box 10065

Vancouver, BC'V7Y 1B6

Address of Local Office:  Pacific Centre, 3" Floor

701 West Georgia Street
Box 10065 -
Vancouver, BC V7Y 1B6

TO:  The Attomey Genérai of Canada

1.

Attention: Mr. William F. Pentney, Deputy Attorney General of Canada

THE CLAIMS OF THE PLAINTIFFS

The Plaintiffs claim as follows:

a. A Declaration pursuant to s.52 (1) of the Canadian Charter of Rights and

Freedoms (“the Charter”) thaf ‘a constitutionally viable exemption’ from the
provisions of the Controfled Drugs and Substances Act must exist to
enablé the medical Use of Cannabis, by medically approved persons, in
any of its effective forms. This constitutional right includes the right of the
patient (or a person designated by the patient as a caregiver ‘person
responsible for the patient’ where the patient is unable to exercise this
right), to both possess and use Cannabis in any forms and also fo
cultivate or produce and possess Cannabis in any form, for the freatment
of the patient’s medical condition.

. A Declaration, pursuant to s.52 (1) of the Charter, that the Marihuana for

Medical Purposes Regulations (MMPR) that came into force on June 19,
2013, (and run concurrently with the Medical Marihuana Access




Regulations (MMAR) until March 31, 2014 when the MMAR will be
repealed by the MMPR} are unconstitutional to the extent that:

i. They fail to provide for the continued personal production of their
medicine by the patient or a designated caregiver ‘person
responsible for the patient’ where the patient is unable to exercise
this right, as provided for currently in the MMAR; '

i. The MMPR unreasohabiy restricts the s. 7 Chan‘er conStitutisna!
right of a medically approved patient to reascnabile access to their
~ - medicine by way of a safe and continuous supply and,.

ahd are mconsxste‘nt with the 8.7 Charter right and are not saved'bys. 1 of
the Charter.

c. A Declaration, pursuant {o 8.52 (1) of the Charler, that the limits in the
Narcotic Control Regulations (NCR), MMAR and in the MMPR, to
possessing, selling or providing only “dried marihuana” are arbitrary and
constitute an unreasonable restriction on the s. 7 Charter rights of these
patients and are inconsistent therewith and in violation thereof and not
saved by s. 1 of the Charfer, in accordance with the principles and findings
underlying the judicial decision in R. v, Smith 2012 BCSC 544.

d. A Declaration, pursuant fo s.52 (1) of the Chartfer, that the provisions. in
the MMPR that specifically limit production by a ‘Licenced Producer' of
Cannabis to . "indoors”, prohibiting any, even temporary, outdoor
production and prohibiting production in “a dwelling house,” are
unconstifutional, fo the extent that they might be found to be applicable to
a patient generally, a patient personal producer or his or her designated
caregiver as such limits and restrictions amount to arbitrary unreasonable
restrictions on the patients s.7 Charter right to possess, produce and store
for their medical purposes, and are inconsistent therewith and these
limitations are hot saved by section 1 of the Charter,

e. A Declaration, pursuant to s.52 (1) of the Charler, that the provisions in
the MMPR that specifically restrict the amounts relating to possession and
storage by patients, including the “30 x the daily quantity authorized or 150
gram maximum, whichever is the lesser”, and other limitations applicable
or imposed upon ‘Licenced Producers’ in relation to their registered dlients
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/ patients are unconstitutional, to the extent that they are applicable to a
patient generally, a patient personal producer or his or her designated
caregiver as such limits in the MMPR amount to arbitrary unreasonable
restrictions on the patients s.7 Charter right to possess, produce and store
for their medical purposes, and .are inconsistent therewith and these
limitations are not saved by section 1 of the Charter.

An Order pursuant to 5.24(1) of the Canadian Charter of Rights and
Freedoms, as the appropriate and just interim femedy, in the nature of:

4. An interim constitutional exemption from ss4,5 and 7 of the

i,

Controfied Drugs and Substances Act for all persons medically

approved under the Narcofic Control Regulations C.R.C., ¢.1041

{NCR), the MMAR or the MMPR, including those patients who have

a caregiver ‘person responsible’ for them designated to produce for

them, including an exemption for that caregiver ‘person responsible’
designated producer, pending frial of the merits of the action or

such further Order of the court as may be necessary;

or, alternatively

. an interlocutory exemption/injunction preserving the provisions of

the MMAR relating to personal production, possession, production
location and storage, by a patient or designated caregiver ‘person
responsible for the patient’ and related ancillary provisions, and if
necessary, limiting the applicability of certain provisions of the
MMPR to such patients or designated caregivers that are
inconsistent with their s. 7 constitutional right under the Charter
pending the decision of this Court on the merits of this action.

or alternatively, and together with

an interim/interlocutory order in the nature of mandamus to compel
the Defendant to process all applications, renewals and
modifications to any ficences pursuant to the MMAR in accordance
with ali of its provisions {other than those challenged as
unconstitutional herein), notwithstanding ss.230, 233-234, 237-238,
240-243 of the MMPR relating to applications under the MMAR




after September 30", 2013 as reflected in the amended MMAR

Sections 41-48.

‘@. An Order-under s.24(1) of the Canadian Charter of Rights and Freedoms,
as the appropriate and just final remedy, in the nature of:

a permanent constitutional exemption from ss.4,5 and 7 of the

Controlled Drugs and Substances Act for all persons medically
~approved under the Narvotic Control Regulatmns (NCR), the
- MMAR or the MMPR, sncludmg those  patients who have a -
‘caregiver ‘person responsible’ for them designated to produce for

them, inciuding that designated producer, until such further Order of
the court;

or, in the alternative

a permanent exemption/ injunction preserving the provisions of the
MMAR relating to personal production, possession, production
location and storage by a patient or designated caregiver ‘person
responsible’ and related ancillary provisions, and i necessary,
limiting the applicabiiity of certain provisions of the MMPR to such
patients or designated caregivers ‘person responsible’ that are
inconsistent with their 5.7 Charter Rights. Such order to continue

. untit such time as the Defendant makes approptiate amendments
- to the MMPR or otherwise to comply with any decision of this Court

to ensure the full ambit and scope of the patient's constitutional
rights pursuant to s. 7 of the Charter, without any unreasonable,
inconsistent and unnecessary restrictions thereon.

h. Costs, including special costs and the Goods and Services Tax and
Provincial Services Tax, on those costs, if appropriate; and

i.  Such further and other relief as this Honourable Court deems appropriate
and just in all of the circumstances,




THE PARTIES

2. The Plaintiff Neil Allard, is a resident of British Columbia and has been medically

retired since 1999 and has an address for service, care of Conroy and Company,
2459 Pauline St., Abbotsford, BC. -

3. The Plaintiff Tanya Beemish is a resident of British Columbia, unemployed, disabled
and on a disability pension. and the Plaintiff David Hebert is a resident of British
Columbia, is Tanya Beémi,sh,"snommon—iaw husband and the person responsibie
for her as her caregiver and designated producer under the MMAR of her medicine.
They have an address for delivery care of Gonroy and Gompany 2459 Pauline St., -

- Abbotsford, BC. . - '

4. The Plaintiff J.M,, is a resident of British Columbia, is unemployed and has been
permanently disabled and on pension since 1979 and has an address for delivery
care of Conroy and Company, 2459 Pauline St., Abbotsford, BC.

5. The Plaintiff Shawn Davey is a resident of British Columbia and is unemployed
surviving off of settlement funds and a pension since 2000 and has an address for
deliver care of Convoy and Company, 2458 Pauline St., Abbotsford, BC.

6. The Plaintiffs bring these claims for declaratory relief and interlocutory and
permanent relief pursuant the Federal Court Act and Rules and ss.7 and 24(1) of
the Charter of Rights and Freedoms, on behalf of themselves as persans ordinarily
resident in Canada who have been medically approved to use cannabis as
medicine as a patient under professional treatment for a condition for which the
person is receiving treatment either under: '

All persons- ordinarily resident in Canada who have been medically
approved 10 use cannabis as medicine as a patient under professional
freatment for a condition for which the person is receiving treatment, either
under the Narcotic Control Regulations, C.R.C., ¢c. 1041, the Medical
Marihuana Access Regulations (MMAR) SOR/2001-227 since July 30™,
2001 or the Marihuana for Medical Purposes Regulations (MMPR) since
June 19", 2013 and in particular since September 30", 2013,

7. The number of patients approved under the NCR and under the MMPR since June
18", 2013 or in particular since September 36", 2013, when no further amendments
could be made to existing MMAR licences, are unknown. There are approximately
35,000 to 40,000 patients currently holding Authorizations to Possess (ATPs) under
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the MMAR, of which some 24,000 — 30,600 hold Personal Production Licences
{PPLs). Some 4,250 of those patients have Authorizations to Possess (ATPs) and
rely upon a person responsible for them as a Designated Grower (DG) to produce
their medicine for them. Some 6,000 of those patients obtain their medicine through
the government supply. The specific details with respect to the Class are w1thm the
knowledge and possession of the Defendant.

The Defendant, Her Majesty the Queen in Right of Canada, as Tepresented by the
Attomey General of Canada, is named as the representative of the Federal
Government of Canada and.the Minister of Heaith for Canada who is the Minister

- responsible for Health Canada and certain aspects .of the Controliad Drugs and
~ -Substances Act including the Narcotic Control Regulations, the Marihuana Medical

Access Regulations and program and the Marihuana for Medical Purposes
Regulations and program.

BACKGROUND

The Controlfied Drugs and Substances Act

9.

10.

1.

Cannabis, its preparations, derivatives and similar synthetic preparations are listed
in Schedule 1! to the Conirolled Drugs and Substances Act, 8.C. 1996, ¢.19, and
amendments thereto (the "CDSA”). Its production, possession, possession for the
purposes of distribution or trafficking, and frafficking, as well as importing and
exporting are prohibited by this Statute as a “controlled substance”, formerly known
as “narcotics”.

Section 56 of the CDSA permits the Minister for Health for Canada (the “Mmtster”)
or his des:gnate to exempt any person, class of persons, controiled substance or
precurser of an a confrolled substance from the application of the CDSA or its
Regulations if, in the Minister's or the designates opinion, the exemption is
necessary for a medical or scientific purpose or is otherwise in the public interest.

While no viable constitutional medical exemption to the prohibition against the
possession, possession for the purpose of trafficking, trafficking and cultivation or
production of cannabis, or other offences, existed prior fo July 307, 2001, the
Narcotic Confrol Regulations C.R.C., ¢.1041, and specifically s.53, continued
pursuant to the Controfied Drugs and Substances Act provided as follows:




83. (1) No practitioner shall administer a narcotic to a person or animal, or
prescribe, sell or provide a narcotic for a person or animal, except as authorized
under this section.

(2) Subject to subsections (3) and (4), a practitioner may administer a narcotic to
a person or animal, or prescribe, sell or provide a narcetic for a parson or animal,
if - - ‘ :

(a) the person'or‘anim'al is a patient under his pmfessionai treatment; and

{b) the narcotic is reqmred for the condition for whlch the person or ammal :s'
~ receiving treatment ' '

{3) No practmoner shall administer methadone to a person or animal, or
prescribe, sell or provide methadone for a person or animal, unless the
practitioner is exempted under section 56 of the Act with respect to methadone.

{4y A practitioner of medicine, dentistry or’ veterinary medicine shall not
administer diacetylmorphine (heroin) to an animal or to a person who is not an in-
patient or out-patient of a hospital providing care or treatment to persons, and
shall not prescribe, seli or provide diacetylmorphine (heroin) for an animal or
such a person.

12. This Regulation was amended by the MMAR in July, 2001 to add at the end of
5.53(1) the words “or the Marihuana Medical Access Regulations”. On June 19"
2013, by virtue of 8.127(1) of the MMPR, $.53(1) was further amended to include
the words at the end after the word "section’, “the Marihuana Medical Access
Regulations or the Marihuana for Medical Purposes Regulations.” The words
‘Marihuana Medical Access Regutations” are to be deleted upon the repeal of the
MMAR on March 31%, 2014 by the MMPR. In addition the MMPR adds the
following as sub-section (5);

{5) A health care practitioner may administer dried marihuana o a person or
prescribe or transfer it for a person if

(a8} the person is a patient under their professional treatment; and

{b) the dried marihuana is required for the condition for which the person
is receiving treatment. (emphasis added)




13.

As a result of the decision of the Ontario Court of Appeal in R. v. Parker {2000} 49
O.R. (3d) 481 (leave to appeat to the Supreme Court of Canada dismissed) recently
reafiirmed in Her Majesty the Queen and Matthew Mernagh (2013) O.C.A 67
(February 1%, 2013) (leave to appeal to SCC dismissed July 25" 2013), the
Government of Canada was required, in order to ensure that the Confrofled Drugs -

- and Substances Act was in compliance with the Canadian Constitution and in

particular s.7 of the Canadian Charler of ngms and Freedoms, to put in place a
“sonstitutionally viable medical exemption to the prohibifion against the possession

- and cultivation of marihuana, that requires medical oversight”.

14,

15.

The failure on the part of the government 'to provide-reaschablé access for medical
purposes’ as an exemption to the general prohibition violated s.7 of the Canadian
Charter of Rights and Freedoms in that the ‘liberty’ and ‘security of the person’ of
the patient was affected in a manner that was inconsistent with the “principles of
fundamental justice”. -

Initially the government, pursuant to $.56 of the CDSA issued an “Interim Guidance”
document and processed exemptions under that section until ultimately on July 30",
2001 the Medical Marihuana Access Regulations (MMAR) came into effect.

The Medical Marihuana Access Regulations (MMAR) SOR / 2001-227

16

17.

The MMAR established a framework or scheme where an individual could apply to
Health Canada with the support of their medical practitioner for an “Authorization to
Possess” (ATP) “dried marihuana” in accordance with an authorization for medical
purposes. The Regulations set out various categories 1 — 3 relating to symptoms of
various medical conditions with the latter categories requiring the involvement of one
or two specialists. The ATP was subject to annual renewal.

There being no lawful supply of seeds or plants, the Regufations provided for the
individual to obtain a Personal Use Production Licence (PUPL) to produce for them
an amount of cannabis and to store and possess certain amounts depending upon a
calculation derived from the medical practitioner's authorization of grams per day for
the particular ailment.
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18.A "Personal Production Licence” (PPL) pursuant fo the Medical Marihuana Access
Regulations, enables the patient to produce and store their own medicine at chosen
location in amounts determined according to a formula under the regulations that is
dependent upon the number of grams per day authorized by the physician.

19.In addmon the Regulatfons promde for a “Designated Person Productton Llcence
(DPPL) authonz:ng someone to produce dried marihuana for the patsent

20.All Iicences are subject io annuai renewal and specify not only the numbér of plants
permitted to be produced, but also the amount to be stored and the location of the

" storage and the specific amount that the patient could possess on his or her person
at any time(30 times the daily limit with no maximum). |

21.The licence provides for production entirely indoors or partly indoors and partly
outdoors subject to some restrictions, including a prohibition against the
simulianeous production of marihuana partly indoors and partly outdoors.

22. There is no prohibition against production at one’s ordinary place of residence or in
any ‘dwelling place’ and if the production site is not owned by the producer and is
not the applicant’s ordinary place of residence then the consent of the owner is

“required.

23.Initially, these Regulations provided that a designated producer could only produce
for one patient holding an ATP and there could only be three licences in one place.
Furthermore the Regulations are limited to the production and supply of “dried
marihuana’ and no other form.

24.Subsequent to Parker (supra) as a result of further litigation, in both civil and
criminal cases, including, Wakeford v. Canada [1998] Q.J. 3522; [2000] 0.J.1479;
{2002] O.J. No. 85, Ont.CA R. v. Krieger 2000 ABQB 1012, 2003 ABCA, 2008
ABCA 394, Hitzig v. Canada (2003) 177 OAC 321, issues were raised with respect
- 1o the lack of a legal source and safe supply thereof, and the government of Canada
on July 8 2003 announced an “Interim Policy” whereby marihuana seeds and dried
marihuana grown by Prairie Plant Systems (PPS) under confract for the government
for research purposes would become available to individuals having an exemption
under the MMAR or under s.56 of the CDSA. This policy was to be in place until
further clarification was made by the courts.

10
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25.As a result of the Ontario Court of Appeal decision in Hitzig (supra} the Government
of Canada on December 3, 2003-amended the MMAR to comply with that decision
to some extent but re-enacted the provision permitting a designated producer to only
produce for one patient in wrtuai!y identical terms. Consequently, while a
government supply of cannabis became available to auth_orized permit holders who
did not have a Personal Production Licence or a Designated ' Grower, the
Designated Grower was once again still limited to producing for only one person.

26.0n June 28", 2005 the Government of Canada made further amendments to the
MMAR re-defining the types of applicants by merging categeries 1 and 2 into

- category 1, requiring the declaration of only one ‘physician, and merg;ng category 3
into- 2 and eliminating the requirement of a declaration from a specialist but stili
requiring a consultation with one.

-27.0n Qctober 3, 2007 further amendments were made to the MMAR but still leaving
the designated producer's ability to produce for only one person in place. However,
as a result of the decision of the Federal Court of Appeal in Sfetkopouios v. AG
Canada 2008 FC 33 (FCTD) and 2008 FCA 328 (FCA),essentially following Parker
and Hitzig (supra) that provision was struck down again as being a negative
restriction violating s.7 of the Charfer in that it was arbitrary and not in accordance
with the principles of fundamental justice.

Z8.In response, the Government of Canada on May 14", 2009 enacted a new ratio
allowing a designated producer to produce for two authorized persons.

29, The MMAR also provided that there could only be three production licences at one
location and no more. This section was also challenged in the courts and found o
be too restrictive in the case of R. v. Beren and Swallow (2009) BCSC 429 and the
government’s response to the striking down of that section was simply to amend the
MMAR and allow up to four ficences at one location.

The Marihuana for Medical Purposes Reguiations (MMPR)

30.0n June 19" 2013 the. Marifuana for Medical Purposes Regulations (MMPR)
SOR/2013-118 came into effect. These Regulations run concurrently with the MMAR
until March 31%, 2014 when, by virtue of s. 267 of the MMPR, the MMAR will be
repealed and all personal use production licences and designated producer licences

11
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wiit be terminated effective that date regardless of the dates specified on the actual
licences previously issued. While "access” is increased slightly by the definition of a
“Health care practitioner” beirig expanded to include "nurse praciitioners”, the
question of “supply” is dealt with by providing for “licenced producers” as the sole
source of suppiy to registered patsents doctors or hospitals for patients.

3_1 .The MMPR puts in piace a transitional scheme to be implemented 'bew)een now and
- March 31, 2014 whereby persons holding an Authorization to- Possess and a
Personal Production Licence or a Designated Producer will obtain a notice of
_authonzat:on from the Minister to sell their plants or seeds to a ficenced producer.
N While the ATP continues to be valid for purposes of regrstratnon with a’licenced
' producer up until March 31%, 2015, no more applications under the MMAR or
renewals or amendments to existing licences are permitted after September 30"
2013. After that date the patient with an ‘Authorization to Possess’ is to obtain
cannabis by registering as a client with a licenced producer or attending on their
health care practitioner and obtaining from them a “medical document” that sets out
the authorized grams per day and that authorization can only be filled by a licenced .
producer directly or indirectly through the doctor or a hospital obtaining it from a
licenced producer. ATP’s can also continue to access the government PPS supply

32.The MMPR continues to limit possession by a patient to “dried marihuana” and the
patient cannot possess any more than 30 times the daily quantity authorized or 150
grams whichever is the lesser amount(ss.3-6). The “licenced producers” are not
permitted to conduct any activity at a ‘dwelling place’ and production and reiated
activities can oniy take place ‘indoors’ and not ‘outdoors’(ss.12 — 15). '

33.In the Government of Canada produced “‘Regulatory impact analysis statement’
about the Marihuana for the Medical Purposes Reguiations in the Canada Gazette,
Volume 1486, #50 on December 15", 2012 it is indicated that the main economic cost
associated with the proposed MMPR would arise from the loss to consumers who
may have to pay a higher price for dry marihuana estimated to be $1.80 pergramto
$5.00 a gram in the status quo to about $7.680 per gram in 2014 rising to $8.80 per
gram thereafter.

34.As of November 1%, 2013 there were three approved licenced producers{l.P’s) and
one of them is a wholly. owned subsidiary of Prairie Plants Systems the former
government sole contractor, and goes by the name of ‘CanniMed Lid.’ i has
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~ indicated that the price of its product will be between $8.00 and $12.00 a gram. The

others are called “The Peace Naturals Project Inc’ and ‘Mettrum Ltd’ and their
estimated prices are currently unknown to the Plaintiffs.

35.Whereas persons can be approved for the use of cannabss (marihuana) under the

Narcotic Control Regulations or since September 30™, 2013 under-the Marihuana for

" Medical Purposes Regulations, the bulk of the Class of the persons affected were

approved under the Medical Manhuana Access Regulations since July 315, 2001
and continuing until its repeal on March 31%, 2014. Accordlng to Health Canada

: statist:cs there aye:

36.

37.

e 24,185 of those peréans held personal use pifoduction licences (“PPLs”).
« 4,251 persons held designated grower production licences {DGs).

e« 6,027 persons had access to Health Canada's supply of dried marihuana
(presumably through the government contractor Prairie Plant Systems).

¢ 27,015 licences were issued to produce entirely indoors
e 3,334 licences were issued to produce entirely outdoors.

» 2,670 licences were issued to individuals producmg indoors in the winter and
outdoors in the summer.

A research survey, supported by the UBC Institute for Healthy Living and Chronic
Disease Prevention, of patient characteristics under the MMAR disclosed that
some 60 fo 70% of those persons authorized to possess cannabis {marihuana) for
medicine are on disability pensions and that affordability was a substantial barrier to
access by all income groups.

As of April, 2013, Health Canada authorized the production of 188,189 kg of
Cannabis {marihuana) to be produced under the MMAR under the various licences

“during 2012 broken down as follows:

» 15,752.88 kg : for patients needing to use 1 to 5 g per day;

e 42,054.31kg: for patients needirng to use 6 to 10 g per day;

13
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L

© 89,127.44 kg: for patients needing to use 11 to 20 g per day;

&

12,795.62 kg: for patienis needing to use 21 to 50 g per day;

3195.21 kg: for patients needing to use 51 to 100 kg per day; and

4,854.87 kg: for patients needing to use 101 to 150 g per day.

]

» Apparently there are 89 persons in Canada with authonzatrons to pcssess wath
dosage levels of 150 g or more per day.

38.The Piain’tiffs hold the following licencefs issued by Health Cana'da, pursuant to the

Medical Marihuana Access Regulations (MMAR) under the Confrolfed Drugs. and
Substances Act (CDSA):

+ Neil Allard: personal produciion licence & authorization to possess as medicine
»J.M.: personat production licence & authorization to possess as medicine;

¢ Tanya Beemish: authorizaﬁon to possess as medicine:
« David Hebert: designated grower licence (for patient Tanya Beemish); and

e Shawn Davey. authorization to possess and personal production licence.

39.The Plaintiff, Neil Allard, age 59, resides in British Colombia. He became severely il

in 1995 and unable to continue work as an Area Counselor at Veterans Affairs
Canada, and by 1999 was placed on permanent medical retirement. He suffers from
‘Myalgic Encephalomyelitis’ and “clinical depression’.

40. Mr. Allard currently holds an Authorization to Possess {ATP) and a Personal

41.

Production Licence ("PPL”), under the MMAR, and he has been so authorized on an
annual basis since 2004. He is authorized to produce at his residence/dwelling
house and constructed a facility for that purpose, at considerable cost and took a
course through Malaspina College on how and what to do with respect to marihuana
production. |

Mr. Allard produces indoors and has produced outdoors and in a greenhouse. He
is authorized to consume a daily dose of medical marihuana of 20 grams a day and
uses the marihuana in various forms. These include edibles, where the dried
marihuana is baked into another product for consumption ("Edibles”), juiced, where
the leaves from the raw marihuana plant are blended together to form a juice for

14
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consumption (“Juiced”), vapourized, where the aclive ingredients of the dried
marihuana are inhaled when comingled with water particles in a vaporizer device
("Vapourized™), and in topical oils, which contain the extracted active ingredients in
matihuana and are then applied directly {o the skin (“Otis”) He does not smoke dried
cannabis. (marlhuana) in cngare‘ttesﬁomt form. '

- 42, Additionally, Mr. 'Ailard works with 13 different specific strains of marihuana that he
grows organically fohé!p manage his medical condition and says that certain strains
do not work for him and are problematic and- he is very concemed about quality
control. He also asserts that he derives therapauttc benefit from the production of h;s _‘
own Cannabis p}ants ' ' '

43.The Plaintiff, Tanya Beemish, age 27, resides in British Colombia with her common-
law spouse, the Plaintiff David Hebert, Ms. Beemish suffers from ‘Type One
Diabetes’ and from a complication thereof called “Gastroparesis” or "delayed gastric
emptying” which causes frequent vomiting and causes significant pain and nausea.
She has 1o regularly atiend the Emergency department at the Royal Columbian
Hospital. She is unemployed and recelvas a monthly permanent disability pension.

44.Ms. Beemish has held an ATP since 2012 and her common-law spouse, the Plaintiff
David Hebert also acts as the person responsible for her as her caregiver
Designated Grower ("DG”) as she cannot produce her medicine for herself due to
her #liness and they cannot afford to purchase her medicine from the illicit market.
She is unemployed, disabled and on disability pension. They have constructed a
safe and secure production facilitir in their dwelling house, having invested in

appropriate equipment for produc_tibn and related purposes, including safety and
security.

45.Ms. Beemish presently consumes between 2-10 grams per day, usually by smoking,
and vapourizing, as well as edibles by way of baked goods, juicing, and oils. She
relies on two unique “blueberty cross” strains to help manage the pain of her iliness.
Both Ms. Beemish and Mr. Hebert are concerned about losing control over the
production of her medicine in a secure and safe manner at reasonable cost.

46.The Plaintiff, J.M., age 54 resides in British Columbia. He is an unemployed,
paraplegic, suffering a permanent injury at the sixth thoracic vertebra of the spine
from a cliff diving accident in August 1979 and is wheeichair-bound. He suffers from
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chronic and severe muscle spasms, and severe pain in his back and torso. He is
on a CPP permanent disability pension.

47.J.M. received his ATP and PPL in 2001 and currently consumes 20 grams per day -

by way of edibles, teas and juicing (smoothies). He makes infused buttar using fresh
raw leaves. He daes not smoke dried marihuana:

48.JM. produces both indoors and outdoors. He constructed his own personal
wheelchair accessible growing facllity in which he safely and securely produces his
own medicine through a clean organic process without any pestac:das fungicides, or -

other chem}cals additives. He produces outdoors for.part of the year; enabhng himto

reduce his costs even further and derives therapeutic benefit from the production of
this medicine over the last 12 years. He cannot afford to purchase from the illicit
market, including Compassion Ciubs or dispensaries. He relies on a specific strain to
help manage his disability.

49.The Plaintiff Shawn Davey, age 37, resides in British Columbia. He is unemployed
due to a brain injury suffered in a motor vehicle accident on June 16™ 2000 and

survives off of funds from a settilement in relation to the motor vehicle accident and a
CPP disability pension.

50.Mr. Davey has and ATP and PPL having discontinued the use of a Designated
~ Grower who held the Designated Person Production Licence because that grower
_could not produce his medicine to a satisfactory standard for him. He is currently

" authorized to use 25 grams per day that he consumes by way of smoking, edibles
and various other forms. He produces indoors in a separate outbuilding on a 5 acre

piece of property and has invesled heavily in security measures and fire protection
measures and has never had a toxic mold problem.

51.Mr. Davey says that he will not be able to afford to purchase from licenced
producers at the estimated price of $8 to $12 a gram, nor from the illicit market or
compassion ‘clubs or dispensaries at similar prices.” Cannabis (marihuana) is the
only medication that he now uses having stopped the use of all other narcotics and if
he is compelled to stop producing for himself at an estimated $1 to $4 a gram he
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would have to return to the narcotics at a cost of approximately $3,000.00 per
month, a portion of which would be defrayed by Pharmacarefinsurance coverage.
The cost estimated for cannabis (marihuana) from a ficenced producer for a month
would be more than that and not covered by any Pharmacare/insurance program.

52.Mr. Davey is aiso very concemed to ensure guality control over his productson by
~way of organics and sanitation to ensure safety and cleanliness and the fack of
contammatlon of any kind.

53.All of the. Plamt;ﬁs except David Hebert are unempioyed and on dtsabmty pensions.
Some of - them have - experienced purchasing their medicine from Cempass:on' 7
Clubs/Dispensaries and other aspects of.the illicit market or from the government

supply but determined that they could not afford to continue to do so for economic
and other reasons.

54.Consequently, they each invested substantially in creating their own production
facility/room in a dwelling house, or outbuilding, including investing in appropriate
indoor production equipment and other related equipment to prevent the escape of
odors and for safety and security purposes.

55.Some have also produced in greenhouses and outdoors, at substantial electrical
costs savings, as well as indoors. Some have also invested considerable time
educating themseives on how to produce, how to produce safely for their medical ,
condition, including organic production, and how to produce certain strains of
Cannabis (Marihuana) that are most effective for their medical condition.

56.All of them fear the loss of control over the safe continuous production of their own
medicine at reasonable cost, including use of their developed specific effective
strains, by the production by others who will be producing for many others, and fear
that they will not be able to afford the cost of the medicine fo be sold by the new
Licence Producers, estimated to be similar to ilficit market prices.

57.All of the Plaintiffs reside in British Columbia, and are therefore not limited to using
only “dried marihuana” as provided in the NCR, MMAR and MMPR due to the
decision in R v. Smith 2012 BCSC 544, which is on appeal, and is only applicable in
British Columbia and in relation to the MMAR. The Plaintifis use Cannabis in ifs
various forms, including in its raw form for juicing, and making butter, as well as
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using oils and tinctures, using it in teas, and as salves and creams for topical
applications, or by making edibles and by smoking in cigaretiesfjoints or using a
vaporizer or atomizer. Medically approved patients outside British Columbia offend
against the Controlled Drugs and Substances Act if they exceed the terms of their
license limiting them to “dried marihuana”. Kt is an offense to separate or extract the
resin glands from the dead plant material and a further offense to possess those
resin glands, whether as resin or "hashish, or when infused into derivative products

~ such as foods, oils or even tea. It is an offence to possess cannabis juice derived
from the natural undried plant as it is not “dried marihuana’.

58. The Plaintiff Alfard is medically retired and the Plaintiffs Tanya Beemish and J.M. are
on permanent disability pensions. They réiy on specific strains and exercise
particuiar control over their production environments due to “‘immune system’
concems and usually preduce in their dwelling house or in an outbuilding on their
property adjacent to their dwelling house. JM produces partly indoors and partly
outdoors and the Plaintiff Allard has produced partly outdoors but primarily indoors
and the Plaintiif Hebert on behalf of Beemish produces indoors. The Plaintiffs not
only use cannabis as “dried marihuana” by smoking or vapourizing, but also use it in
its natural form through cold press juicing, as well as various other methods of
vaporizing and atomizing and some use extractions such as topical oils for skin
conditions and many use edibles or baked goods.

59. The Plaintiffs say that they are able to produce their cannabis at between $1.00 and
$4.00 a gram or less and that they will not be able to. afford the estimated Licenced
Producer prices which are comparabie'to illicit market prices and that affordability is
a barrier to access across all income levels.

60.There are questions of law and fact common to the class. The claims of the
Plaintiffs are typical of the claims for the class and the Plaintiffs herein will
adequately represent and protect the interests of the said class.

The Constitutional Violations Alleged — Section 7 of the Charfer
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61. The Plaintiffs plead and rely on ss.1, 7, 24{1) and 52(1) of the Canadian Charter of |
Rights and Freedoms (the "Charter’), Part 1 of the Constitution Act, 1982 being
Scheduie B to the Canada Act, 1982 (U.K.) 1982, c.11 (the "Constitution Act 19827,

62. The Plaintiffs ‘say that they are entitled to a Constitutionally viable exemptson from
the prov:stons of the Controlled Drugs and Substances Act, supra, to enable their
medically approved use of cannabis, in any or all of iis effectwe forms.  This

*includes the right of the patient (or a person responsible for the pat:ent) to produce
and possess the cannabis for themselves {or the patient) for medical purposes in .
order :

"« to ensture a safe, quality controlled supply,;

¢ at a reasonable cost that is within their economic means: and

» to do so inside or outside of their dwelling house, subject only to reasonable
regulations regarding safety and security.

MMPR — The COmission to Iﬁc!ude Personal Production

63. The Plaintiffs say that any unreasonable restriction on their constitutional right of
reasonable access, including precluding them from:

+ producing for themselves or if unable having somebody produce for them;
» growing in their dwelling house or outside their dwelling house;
. ccnsumiﬁg cannabis that is other than “dried marihuana,

will cause the Plaintiffs to have o choose between their liberty and their health.
Consequently, this will impact the liberty and security of their person and in a
manner that is not in accordance with the principies of fundamental justice, namely,
precluding arbitrariness in the deprivation of rights, that does little or nothing to
advance the governments interest, gross disproportionality in effects, and an
administrative structure made up of unnecessary rules that resuilt in an additional
risk to the health of the person and that are manifestly unfair, thereby violating their
right to life, liberty and the security of their person and the right not to be deprived
thereof except in accordance with the principles of fundamental justice as preserved
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by 5.7 of the Canadian Charler of Rights and Freedoms and these provisions are
not saved under s.1 of the Charter.

NCR/MMAR/MMPR — The Limitation to Dried Marihuana Only

64. The Plaintiffs say that the restnctzon w;th respect to “dr;ed marihuana oniy” in the
"MMPR that also exist in the MMAR and NCR is an unconstitutional violation of .7
of the Charfer as an unreasonabie restriction. In British Columbia that provision of
the MMAR was struck down as unconstitutionally restrictive as that limitation did

" little or nothing to enhance the government's interest” including the government's
‘interest in preventmg drversnon of the “drug, or controlling false and misleading
claims of medical benefit and that it was arbitrary and violated s.7 of the Charter (R.
v. Smith 2012 BCSC 544 (currently on appeal to the BCCA). The Plaintiffs say that
the decision in Smith {supra} should be followed federally and applied across
Canada to the putative class to enable medically approved patients to consume
their medicine in whatever form is most effective for them and to avoid a form that
may be harmful to them, and that such a limitation in the NCR, MMAR and MMPR is
unconstitutional as being in violation of 5.7 and inconsistent therewith and is not
saved by s.1.

MMER — Other Limitations — Dwelling House, Qutdoor and Possession Limits

65.The Plaintiffs say that the proposed MMPR restrictions preventing production in a
dwelling house and preventing any production outdoors in particutar, as well as other
restrictions apptlicable to licenced producers, should not be applicable fo the patient
or personal producer or designated caregiver because they amount to unnecessary
restrictions in relation to the patient producer or his or her designate and would be
unconstitutionally too restrictive. As the patient producer or his designate would not
be involved in selling any of their product to any members of the public, none of the
provisions of the MMPR relating thereto, such as packaging and labeling and the
costs thereof, including packaging arbitrary maximum amounts in containers that a
person can possess on their person at any oné time, such as the maximum of 150 g,
regardiess of one’s authorized dosage, should not apply to the patient, producer or
designate, and if any such limits are held to apply they should not be less than 30
times the daily dosage with no maximum, as provided in the MMAR

THE RELIEF
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66. The plaintiffs claim as follows:

a. A Declaration, pursuant to .52 (1) of the Canadian Charter Of Rights and
Freedoms that ‘a constitutionally viable exemption’ from the provisions of the
Controlled Drugs and Substances Act {CDSA), in accordance with the principles

- and findings underlying the judicial decisions in R v. Parker,. (2000, 49 O. R.
(3d) 481 Hitzig v. Canada (2003) 231 D.L:.R. (4™ 104 and R v. Mernagh,

- 2013 ONCA 67,to enable the medical use, by medically approved persons, of

~ Cannabis, in any of its eﬁectlve forms, includes the right of the patient (or a

‘person des;gnated as responsubie for the patient), to not only possess and use ..

Cannabss in any of its forms, but aiso to cultivate or produce and possess .
Cannab&s in any form, that is effective for the treatment of the patreni’s medacal
condition;

b. A Declaration pursuant s.52(1) of the Canadian Charter of Rights and
Freedoms that the Marihuana for Medical Purposes Regutations (MMPR) that
came into force on June 19, 2013, and that run together or concurrently with
the Medical Marihuana Access Regulations (MMAR) until March 31, 2014,
when the MMAR will be repealed by the MMPR, are unconstitutional to the
exient that the MMPR unreasonably restricts the s. 7 Charter constitufional
right of a medically approved patient to reasonable access to their medicine by
way of a safe and continuous supply, by failing to provide for the continued
personal production of their medicine by the patient or a designated caregiver
of the patient, as provided for currently in the MMAR, and as such violates the
constitutional rights of such patients pursuant to s. 7 of the Canadian Charter
-of Rights and Freedoms and is inconsistent there with and not saved by
section 1 thereof;

c. A Declaration pursuant to s.52 (1) of the Canadian Charter of Rights and
Freedoms that the limits in NCR, MMAR and in the MMPR, to possessing,
selling or providing only "dried marihuana” are arbitrary and constitute an
unreascnable restriction on the s. 7 Charfer rights of these patients and are
inconsistent there with and not saved by s. 1 of the Charter, in accordance
with the principles and findings underlying the judicial decision in R v. Smith,
2012 BCSC 544;

d. A Declaration, pursuant to 5.52 (1) of the Charter, that the provisions in the
MMPR that specifically imit production by a ‘Licenced Producer’ of Cannabis
to “indoors”, prohibiting any, even iemporary, outdoor production and
prohibiting production in "a dwelling house,” are unconstitutional, to the extent
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that they might be found to be applicable to a patient generally, a patient
personal producer or his or her designated caregiver as such limits and
restrictions amount to arbitrary and unreasonable restrictions on the patients
s. 7 Charter right to possess, produce and store for their-medical purposes,
and are inconsistent therewuth and these hm;tattons are not saved by section 1
of the Charter

. A Declarat;on pursuant to s.52 (1) of the Charter, that the provisions in the‘
MMPR that spec;fscai!y restrict the amounts relating o possession and storage :
by patients, including the “30 x the daily quantity authorized or 150 gram
maximum, whichever is the lesser”, and other limitations applicable or imposed .
upon ‘Licenced Producers’ in relation to their registered clients / patients are
unconstitutional, to the extent that they are applicable to a patient generally, a
patient personal producer or his or her designated caregiver as such limits in
the Narcotic Control Regulations (NCR) and in the MMPR amount to arbitrary
unreasonable restrictions on the patients 5.7 Charter right to possess, produce
and store for their medical purposes, and are inconsistent therewith and these
limitations are not saved by section 1 of the Charfer.

. An Order under s.24(1) of the Canadian Charler of Rights and Freedoms, as
the appropriate and just interim remedy, in the nature of ;

i. a constitutional exemption from s.4,5 and 7 of the Controlled
Drugs and Substances Act for all persons medically approved
under the Narcotic Control Regulations {NCR), the MMAR or the
MMPR, and/or those patients who have a person responsible for
them designated to produce for them, including that designated
producer, pending trial of the merits of the action or such further
Order of the court as may be necessary

or in the alternative,

ii. an interfocutory exemption/injunction preserving the provisions of
the MMAR relating to personal production, possession,
production location and sforage, by a patient or designated
caregiver and related ancillary provisions, and if necessary,
Hmiting the éppiicability of certain provisions of the MMPR to such
patients or designated caregivers that are inconsistent with their
s. 7 constitutional right under the Charter pending the decision of
this Court on the merits of this action:
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or alternatively, and together with

an interimfinterlocutory order in the nature of mandamus to
compel the Defendant to process ali applications, renewals and
modifications to any licences pursuant to the MMAR in
accordance with all of its provisions {other than those challenged
as unconslitutional herein), notwithstanding ss.230, 233-234,
237-238, 240-243 of the MMPR relating to applications under the
MMAR after September 30", 2013 as reﬂected in the amended
MMAR sections 41-48. :

g. An Order under s. 24(1) of the Canadian Charter of R:ghts and Freedoms as
the appropriate and just final remedy, in the nature of:-

i

a permanent constitutional exemption from s.4,5 and 7 of the
Controlled Drugs and Substances Act for all persons medically
approved under the Narcotic Control Reguiations(NCR),the
MMAR or the MMPR, and/or those patients who have a person
responsible for them designated to produce for them, including
that designated producer , until such further Order of the court:

or, in the alternative

. a permanent exemption/ injunction preserving the provisions of

the MMAR relating to personal production, possession,
production location and storage by a patient or designated
caregiver and related ancillary provisions, and if necessary,
limiting the applicability of certain provisions of the MMPR to such
patients or designated caregivers that are Inconsistent with their
8.7 Charter Rights. Such order to continue until such time as the
Defendant makes appropriate amendments to the MMPR or
otherwise to comply with any decision of this Court to ensure the
full ambit and scope of the patient’s constitutional rights pursuant
to s. 7 of the Charter, without any unreasonable, inconsistent and
unnecessary restrictions thereon

h. Costs, including special costs and the Goods and Serviges Tax and Provincial
Services Tax, on those costs, if appropriate; and

i Such further and other relief as this Honourable Court deems appropriate and
just in all of the circumstancss.
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The Plaintiffs propose that this action be tried in the City of Vancouver, Province of

British Columbia.

DATED this 9 day of December 2013 at the Crty of Abbotsford, in the Province of

British Columbia

John W/ nmy,

 Solicitoffo the‘PIamtftff

Conroy &Co- - .
2459 Pauline Strest
Abbotsford, BC, V28 351
Telephone: 604 852 5110
Fax: 804 859 3361
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No. T-2030-13
FEDERAL COURT

BETWEEN:

NEIL ALLARD
TANYA BEEMISH
' DAVID HEBERT

J.M,
SHAWN DAVEY

PLAINTIFFS

AND:
HER MAJESTY THE QUEEN IN RIGHT OF CANADA

DEFENDANTS

NOTIngF" CONSTITUTIONAL QUESTION
{(Pursuant to s. 67 of the Federal Court Act
and Ruie 69 of the Federal Court Rules, 1998, SOR/98-1 06}

The Plaintiffs/Applicants seek to confirm the ambit and scope of their constitutional right
to reasonable access to Cannabis as medicine, in any of its effective forms, as
medically approved persons and therefore question the constitutionat validity of the
Marihuana for Medical Purposes Regulations (MMPR) SOR/2013-11¢ pursuant to
the Controlled Dugs and Substances Act {CDSA) 8.C.1996,c.19 due io the
omissions in those Regulations regarding patient personal production or by a
designated caregiver, as currently provided for in the Marihuana Medical Access
Regulations (MMARY), as well as challenges various specific sections of the Marihuana
for Medical Purposes Regulations (MMPR) and seek remedies pursuant to s.24(1) of
the Canadian Charter of Rights and Freedoms in relation to the violation of their s. 7
right to “life, liberty and the security of the person and the right not to be deprived
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thereof except in accordance with Principles of Fundamental Justice and any attempted
unreasonable limitation thereon.

The question is to be argued at a time and onh a date to be determined that is égreeabie
to the parties in the Federal Court of Canada Trial Divisign, 700 West Georgia Street, in
the City of Vancouver, in the Province of British Columbia,

The following are the material facts giving rise to the constitutional question:

1.

The Applicants/Plaintiffs are all medically approved patients ordinarily resident in

Canada, as patients approved under the Narcotic Control Regulations (NCR), the

Marhuana Medical Access Regulations (MMAR)} or under the Marihuana for
Medical Purposes Regulations { MMPR), or more specifically patients holding

either an authorization in writing from a practitioner under the NCR, or an

authorization to possess (ATP) together with a personal production licence (PPL}

under the MMAR or having a caregiver personh responsible for them designated

as the grower for them (DG} under the MMAR and seek to be able to continue to

personally produce or have a caregiver produce their medicine for them in that
regard once they have a “medical document” under the MMPR.

The Narcotic Controf Regulation (NCR) pursuant to the former Narcotic Control
Act but carried forward under the CDS provides in $.53(2) that a practitioner may
administer a narcotic to a person or animal or prescribe, sell or provide a narcotic
for a person or animal if the person is a patient under his or her professional
freatment and the narcotic is required for a condition for which the person is
receiving treatment. Subsection (5} has been added by the MMPR effective
March 31%, 2014 to limit the administration by a health care practitioner to “dried
marinuana” to a person or to prescribe or transfer it for a person that is a patient
under their professional treatment and that the “dried marihuana” is required for
the condition for which the person is receiving freatment.

The MIMAR Regulations authorize in Part 2 {85.24-33) the personal production or
by a designated person (ss.34-42} a certain number of cannabis {(marthuana)
ptants if the person is ordinarily resident in Canada and has reached the age of
18 years (s.25). The maximum number of planis to be produced is calculated
depending upon the daily amount of the dried marihuana authorized in grams
and the formula is set out in .30 of the Regulations. The maximum amount that
can be stored depends upon the amount ohe is authorized to produce and is set
out in 5.31 of the Regulafions. There are no limitations on the location of the
production facility insofar as a "dwelling house” is concerned as long as it is not
adjacent o a school, public playground, daycare facility or other public place
frequented mainly by persons under 18 years of age (s.28(g)).
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The holder of the licence to produce may produce marhuana only at the
production site and production area authorized and is not permitted to
simultaneously produce marihuana partly indoors and partly outdoors and if the
production area for a licence is partly indoors and partly outdoors the holder is
not permitted to produce outdoors if the production site is adjacent to a school,
public playground, daycare facility or other public place frequented mainly by
persons under the age of 18 vears {$5.52-53)

The MMAR in s,‘! defines “dried marthuana” as harvested marihuana that’'s been
subjected to any drying process and in 5.2 the authorization to possess is limited
to “dried marthuana” and consequently various other provisions of the
Regulations refer to the amounts in stcrage of “dried marihuana” only. This
. limitation to “dried marihuana” only in the legistation has been successfully
challenged, in British Columbia only, as unreasonable and too restrictive on the
constitutional right of reasonable access for medical purposes arising under s, 7
of the Canadian Charter of Rights and Freedoms and found not to be saved
under section 1 thereof. Consequently that limitation no longer applies o those
patients located in British Columbia, but continues to apply elsewhere in Canada.
R. v. Smith 2012 BCSC 544, an appeal is pending and was heard December 6™,
2013 and judgment reserved.

The Plaintiffs produce their medicine either indoors in their dwelling house or
residence and/or an outbuilding on the same property and some produce
outdoors on their property or other property, and some produce both indoors and
outdoors, depending upon the time of the year and what is most effective for the
production of their plant medicine. Consent of the owner of the property is
required if the patient is not “ordinarily resident” at that property (5.27{1)(b)).

Some of the Plaintiffs, who are all from British Columbia, use “dried marihuana”
in various forms, and including by way of smoking, vaporizing, or edibles and
some use other forms that are not from “dried marihuana” that are effective for
the actual individual. Some of them find that “raw marihuana®, that has not been
dried or had heat applied to it and that is “juiced” is more effective freatment for
their particular ailment, and yet others find other exiracts such as oils, salves,
creams and other forms to be most effective and many use combinations of
these various forms and at different times, depending upon their situation. They
have also developed, after much frial and error, certain strains of Cannabis
{marihuana) that they find are more effective for their particular illnesses.

Some of the Plaintiffs have been producing their own medicine under the MMAR
for a considerable pericd of time, and as such invested in and constructed
appropriate facilities and equipment to do so, including equipment fo limit the
impact of such production on others and for security purposes and have gone to
considerable lengths to ensure a safe, uncontaminated, preduction site due to
the nature of their ilinesses and the need to avoid a negative impact on their
weakened immune systems. They have not had any fires, nor suffered from any
toxic mold nor been subjected to any aftempted thefts. Most if not all of them
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found that they could not afford to purchase a safe continuous qguality supply of
their medicine from the black market or illicit market, mciuding the grey market of
compassion clubs and dispensaries, nor the government supply through Prairie
Plant Systems, and that is why they learned fo produce for themselves and to
control their production in terms of safety, quality and regularity substantial less
cost after the initial setup and made sure that they did so in a safe and healthy
ptace and manner,

9. On June 18, 2013 the Federal govemmenf promulgated the Marihuana for
Medical Purposes Regulations (MMPR) to run concurrently with the MMAR

until March 31, 2014 af which time the MMAR will be repealed (s. 209 (3) of the
MMPR). : )

10. While an ATP under the MMAR will continue to be valid for purposes of-
regisiration with a licensed producer under the MMPR untit March 31, 2015, ali
PPL’s and DG's end on March 31, 2014 by the repeal of Part 2 {ss. 24 through
57) and Part 3 (ss. 58 through 68.1) of the MMAR. Also, after September 307,
2013, no new applications or renewals and modifications were permitted to any
licences issued pursuant to the MMAR and consequently some patients have
been unable to continue to produce because they had to move their site or for
other reasons and have been compelied to either temporarily resort to the illicit
market or obtain a "medical document” and endeavour to try and obtain from one
of the few licenced producers. The Plaintifis/Applicants seek to have the
Defendants compelled to process those patient applications including new
applications by medically approved persons endeavoring to exercise their
constitutional right , pending a decision of this court on the merits of this action.

11, The MMPR makes no provision whatsoever for a patient to be able to personally
produce for him or herself or to have a caregiver produce for him or her and the
sole source of supply under the MMPR is through.a new entity created called a
“Licenced Producer” (Part 4 MMPR), who by ss.3 and 6 of the Regulations is
limited once again to selling or providing only "dried marihuana” to patients
(registered clients) and by .5 the patient is limited o possessing a quantity of
dried marihuana from a licensed producer that is 30 times the daily quantity
authorized in grams by the Health care practitioner (section 129) or 150 grams,
whichever is the lesser amount regardless of the nature of their iliness or
individual circumstances at any particular time. The MMAR does not contain the
150 gram maximum limitation.

12. Further, the MIMPR prohibits a ‘licensed producer’ from conducting any activity at
a "dwelling place,” {s. 13), must only produce indoors at the specified site and
outdoors is not authorized even on a temporary basis (s. 14).

The following is the legal basis for the constitutional question:



29

The Applicants/Plaintiffs are all Canadian citizens, ordinarily resident in British
Columbia, Canada, that have been medically approved by their medical
practitioner under the provisions of the Narcotic Control Regulations, C.R.C.,
¢.1041 or Marihuana Medical Access Regulations SORI2001-227 or the
Marihwana for Medical Purposes Regulations SOR/2013-119 pursuant to the
Controlied Drugs and Substances Act $.C.1996,¢.19 fo possess and under
the MMAR to produce Cannabis (marihuana) for themselves as their medicine
for their particular ilnesses or to have the Cannabis {marihuana) grown for them
by a designated grower/caregiver; :

As a result of the decision of the Ontario Court of Appeal in R. v. Parker (2000)
48 O.R. (3d} 481(Ont.C.A.) (Jeave to appesl to the Supreme Court of Canada
dismissed) recently reaffirmed by that Court in Her Majesty the Queen and
Matthew Mernagh (2013) Ont.C.A 67 {(February 1%, 2013){ leave to appeal to
the SCC dismissed July 25™, 2013), the Government of Canada was required, in
order to ensure that the Controlfed Drugs and Substances Act (CDSA)was in
compliance with the Canadian Constitution and in particular s.7 of the Canadian
Charter of Rights and Freedoms, to put in place a “constitutionally viable
medical exemption” to the prohibition against the possession and cultivation of
marihuana, that requires medical oversight. The failure on the part of the
government ‘to provide reasonabie access for medical purposes’ as an
exemption to the general prohibition violated s.7 of the Canadian Charter of
Rights and Freedoms in that the 'liberty’ and ‘security of the person’ of the
patient was affected in a manner that was inconsistent with the “principles of
fundamental justice”. This ultimately led at first to exemptions pursuant to s. 56 of

the CDSA and then to the promuigation of the MMAR pursuant to section 55 of
the CDSA. 7 - .

Thereafter, various successful consfitutional challenges ook place to the
unreasonable restrictions on the s.7 Charter rights of patients or their designate,
in the MMAR, limiting the number of patients a designated grower could produce
for, limiting how many licenses could exist at any one location, and limiting
possession to ‘dried marihuana’. The ambit and scope of the constitutional right
to safe, continuous reasonable access to cannabis {(marihuana) as medicine,
including the personai production theredf or production by a designate, was
continued, notwithstanding the advent of a government supply, as another
option, (Wakeford v. Canada [1998] O.J. 3522; [2000] 0.J.1479; [2002] O.J. No.
85, OntCA R. v. Krieger 2000 ABQRB 1012, 2003 ABCA, 2008 ABCA 394,
Hitzig v. Canada (2003) 177 OAC 321, Sfetkopoulos v. AG Canada 2008 FC
33 (FCTD) and 2008 FCA 328 (FCA) and R v. Smith 2012 BCSC 544.)

The Applicants/Plaintiffs plead and rely on ss. 7, 24(1) and 52{(1) of the
Canadian Charter of Rights and Freedoms {the “Charter"}, Part 1 of the
Constitution Act, 1982 being Schedule B to the Canada Act, 1982 (UK ) 1982,
¢.11 {the “Constitution Act 1982"y and say that the MMPR, only to the extent
specifically challenged, are not saved under s. 1 of the Charter as reasonable
limits that are demonstrably justified in a free and Democratic society
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The Applicants/Plaintiffs seek a declaration, pursuant to .52 {1) of the
Canadian Charter Of Rights and Freedoms that ‘a constitutionally viable

exemption’ from the provisions of the Controlfed Drugs and Substances Act
(CDSA), in accordance with the principles and findings underlying the judicial

decisions in R v. Parker, (2000), 49 O. R. (3d) 481, Hitzig v. Canada (2003) 231

D.LR. (4" 104 and Rv. Mernagh, 2013 ONCA 67 to enable the medical use, by
medically approved persons, of Cannabis, in any of its effective forms, includes
the right of the patient (or a person designated as responsible for the patient}, to .
not only possess and use Cannabis in any of its forms, but also to cultivate or
produce and possess Cannabis in any form, that is effective for the treatment of
the patient's medical condition.

The Applicant/Plaintiffs seek a declaration under s.52(1) of the Charter that the -
Marihuana for Medical Purposes Regulations {(MMPR) that came into force on
June 19, 2013, and which run together or concurrently with the Medical
Marihuana Access Regulations (MMAR) unti March 31, 2014, when the
MMAR will be repealed by the MMPR, are unconstitutional only fo the extent that
the MMPR unreasonably restricts the 5. 7 Charter constitutional right of a
medically approved patient to reasonable access to their medicine by way of a
safe and continuous supply, and are inconsistent therewith by failing to provide
for the continued personal production of their medicine by the patient or a
designated caregiver of the patient, as provided for currently in the MMAR, and
as such violates the constitutional rights of such patients pursuant to s. 7 of the
Canadjan Charter of Rights and Freedoms and cannot be saved by s. 1
thereof:

The Applicant/Plaintiffs seek a declaration pursuant to 8.52(1) of the Charter
that the limits in the NCR, and MMPR, as in the MMAR, to possessing, selling or
providing only “dried marihuana” are arbitrary, overbroad and result in grossly
disproporiionate effects and constitute an unreasonable restriction on the s. 7
Charter rights of these patients and producers and are not saved by s. 1 of the
Charler, in accordance with the principles and findings underlying the judicial
decision in R v. Smith, 2012 BCSC 544;

The Applicant/Plaintiffs seek a declaration pursuant to s. §2 {1} of the Charter
that the provisions in the MMPR (s5.12 — 15) that specifically limit production by a
‘Licenced Producer of Cannabis to “indoors®, prohibiting any, even temporary,
outdoor production and prohibiting production in “a dwelling house,” are
uncenstitutional, to the extent that they might be found to be applicable to a
patient generally, a patient personal producer or his or her designated caregiver
as such limits and restrictions amount to arbitrary, and overbroad limitations and
result in grossly disproportionate effects and unreasonable restrictions on the
patients s. 7 Charter right to possess, produce and store for their medical
purposes, and are inconsistent therewith and these limitations are not saved by
section 1 of the Chartfer; ' ;
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The Applicant/Plaintiffs seek a declaration pursuant to s. 52 {1} of the Charter
that the provision in the MMPR (s.5 and in particular paragraph (c)) that
specifically restrict the amounts reiating to possession and storage by patients,
to the “30 x the daily quantity authorized or 150 gram maximum, whichever is the
lesser”, and other similar related limitations applicable or imposed upon
‘Licenced Preducers’ in refation to their registered clients f patients are
unconstitutional, to the extent that they are applicable to a patient generally, a
patient personal producer or his or her designated caregiver as such limits
whether in the Narcotic Control Regulations (NCR) and/or in the MMPR amount
to arbitrary unreasonable restrictions on the patients s.7 Charfer right to possess,
produce and store for their medical purposes, and are inconsistent therewith and
these fimitations are not saved by section 1 of the Charfer.

The Applicants/Plaintiffs intend to seek an Order under s.24(1) of the Canadian
Charler of Rights and Freedoms, as the appropriate and just interim remedy, for
a constitutional exemption from 54,5 and 7 of the Confrofled Drugs and
Substances Act for all medically approved patients/persons, including those
holding an authorization to possess and a personal production license and those
persons holding an authorization to possess and who have a person designated
to produce for them under the MMAR, including that designated grower, pending
the trial of the merits of the action, AND also together with an
interim/interlocutory order in the nature of mandamus to compel the Defendant to
process all applications, renewais and modifications to any licences pursuant to
the MMAR in accordance with alf of its provisions {(other than those chalienged
as unconstitutional herein), notwithstanding §8.230, 233-234, 237-238, 240-243
of the MMPR relating to applications under the MMAR after September 30",
2013 as reflected in the amended MMAR sections 41-48 or such further Order of
the court as may be necessary.

The Applicant/Plaintiffs intend to seek an Order under 8.24(1) of the Canadian
Charter of Rights and Freedoms, as the appropriate and just final remedy,
declaring the full ambit and scope of the medically approved patient’s
constitutional rights to produce, possess and store their medicine, pursuant to s.
7 of the Charter, without any unreasonable and unnecessary restrictions
thereon or, in the altemative, a permanent constitutional exemption from s.4,5
and 7 of the Controlled Drugs and Substances Act for all persons holding an
authorization to possess and a personal production license and all persons
holding an authorization to possess and who have a person designated to
produce for them under the MMAR, including the designated producer, until such
further Order of the court or in the further alternative, an order in the nature of g
permanent exemption / injunction preserving the provisions of the MMAR relating
to personal production, possession, production location and storage by a patient
or designated caregiver and related ancillary provisions, and if necessary, limiting
the applicability of certain provisions of the MMPR to such patients or designated
caregivers, until such time as the Defendants makes appropriate amendments to
the MMPR to comply with any decision of this Court with respect to the
unconstitutionality thereof. .
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HER MAJESTY THE QUEEN IN RIGHT OF CANADA

DEFENDANTS

AMENDED STATEMENT OF CLAIM

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the Plaintiffs.
The claim made against you is set out in the following pages.

IF YOU WISH TO DEFEND THIS PROCEEDING, you or a solicitor acting for you are
required to prepare a statement of defence in Form 171B prescribed by the Federal
Courts Rules serve it on the plaintiffs solicitor or, where the plaintiff does not have a
solicitor, serve it on the plaintiff, and file it, with proof of service, at a local office of this
Court, WITHIN 30 DAYS after this statement of claim is served on you, if you are served
within Canada. ' ‘

if you are served in the United States of America, the period for serving and filing your
statement of defence is forty days. If you are served outside Canada and the United

States of America, the period for serving and filing your statement of defence is sixty
days.

Coples of the Federal Court Rules information concerming the local offices of the Court
and other necessary information may be obtained on request to the Administrator of this -
Court at Ottawa {telephone 613-992-4238) or at any local office.

IF YOU FAIL TO DEFEND THIS PROCEEDING, judgment may be given against you in
your absence and without further notice to you.
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Vancouver, January , 2014 lssued by:

(Registry Offiéer}

Pacific Centre, 3" Floor
- 701 West Georgia: Street
- Box 10065
Vancouver, BC V7Y 186 ..

Address of Local Office:  Pacific Centre; 3™ Floor-
I 701 West Georgia Street
Box 10085
Vancouver, BC V7Y ‘iBS

TO: The Attorney General of Canada
Atiention: Mr. William F. Pentney, Deputy Attorney General of Canada

THE CLAIMS OF THE PLAINTIFFS

1. The Plaintiffs claim as follows:

a. A Declaration pursuant to 5.52 (1) of the Canadian Charter of Rights and

Freedoms {“the Charter’) that ‘a constitutionally viable exemption’ from the
provisions of the Confrolled Drugs and Substances Act must exist to
enable the medical use of Cannabis, by meciicaliy approved persons, in
any of its effective forms. This constitutional right includes the right of the
pat;ent {or a person designated by the patient as a caregiver ‘persen
responsible for the patient” where the patient is unable to exercise this
right), to both possess and use Cannabls in any forms and also to
cultivate or produce and possess Cannabis in any form, for the treatment
~of the patient’s medical condition.

b. A Declaration, pursuant to s.52 (1) of the Charter, that the Marihuana for
Medical Purposes Regulations {MMPR) that came into force on June 19,
2013, (and run concurrently with the Medical Marihuana Access
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Regulations (MMAR) until March 31, 2014 when the MMAR will be
repealed by the MMPR) are unconstitutional io the extent that:

‘1. They fail to provide for the continued personal production of their
medicine by the patient or a designated caregiver ‘person -

responsible for the patient where the patient is unabie to exerclsef‘ -

_th;s right, as prov;ﬁed for currently in the MMAR; -

i The MMPR unreasonabiy restricts the s. 7 Charter censiitutgonai
right of a medscaily approved patient to reasonable access to the;r
o -med;cme by way of a safe and continuous suppiy and

"and are mcons:stent wﬂh the s.7 Charter nght and are not saved by 8. 1 of
- the Charter.

. A Declaration, pursuant to s.52 (1) of the Charter, that the limits in the
Narcotic Confrol Regulations (NCR), MMAR and in the MMPR, o
possessing, selling or providing only “dried marihuana” are arbitrary and
constitute an unreasonable restriction on the s. 7 Charter rights of these
patients and are inconsistent therewith and in violation thereof and not
saved by s. 1 of the Charfer, in accordance with the principles and findings
underlying the judicial decision in R. v. Smith 2012 BCSC 544.

. A Declaration, pursuant to s.52 (1) of the Charter, that the provisions in
the MMPR that specifically limit production by a ‘Licenced Producer of
Cannabis to “indoors”, prohibiting any, even temporary, outdoor
production and prohibiting production in “a dwelling house,” are
unconstitutional, to the extent that they might be found to be applicable to
a patient generally, a patient personal producer or his or her designated
caregiver as such limits and restrictions amount o arbitrary unreasonable
restrictions on the patients s.7 Charfer right to possess, produce and store
for their medical purposes, and are inconsistent therewith and these
limitations are not saved by section 1 of the Chartfer;

. A Declaration, pursuant to s.52 (1) of the Charfer, that the provisions in
the MMPR that specifically restrict the amounts relating to possession and
storage by patients, including the “30 x the daily quantity authorized or 150
gram maximum, whichever is the lesser”, and other limitations applicable
of imposed upon ‘Licenced Producers’ in relation to their registered clients

3
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{ patients are unconstitutional, fo the extent that they are applicable to a
patient generally, a patient personal producer or his or her designated
caregiver as such limits in the MMPR amount to arbitrary unreasonable
restrictions on the patients s.7 Charter right to poésess produce and store
for their medical purposes, and are inconsistent therew;th and these
hmitat:ons are not saved by sectmn 1 of the Charter

An Order pursuant to 5. 24{‘!) of the Canadfan Chafter of R;ghfs and
Freedoms, as the approprzate and just mtenm remedy, in the nature of:

s

il

An mter;m const;tutmnai exemptlon frem ss4 5 and. 7 of .the -
Confroiled Dmgs and’ Subsz‘ances Act for all persons ‘medically
approved undef the Namotfc -Control ‘Regulations. CR.C., ¢.1041
{NCR), the MMAR or the MMPR, including those patients who have

@ caregiver ‘person responsible’ for them designated to produce for

them, including an exemption for that caregiver ‘person responsible’
designated producer, pending trial of the merits of the action or
such further Order of the court as may be necessary;

or, alternatively

an interlocutory exemption/injunction preserving the provisions of
the MMAR relating to personal production, possession, production
location and storage, by a patient or designated caregiver ‘person
responsible for the patient’ and related andillary provisions, and if
necessary, limiting the applicability of certain provisions of the
MMPR to such patients or designated caregivers that are
inconsistent with their s, 7 constitutional right under the Charter
pending the decision of this Court on the merits of this action.

or alternatively, and togsther with

an interim/interlocutory order in the nature of mandamus to compel
the Defendant to process all applications, renewals and
‘modifications to any licences pursuant to the MMAR in accordance
with' all of its provisions {other than those challenged as
unconstitutional herein), notwithstanding $5.230, 233-234, 237-238,
240-243 of the MMPR relating to appiications under the MMAR



38

after September 30", 2013 as reflected in the amended MMAR

sections 41-48,

g An Order under s.24(1) of the Canadian Charfer of Rights and Fraedoms
B as the appmpr;ate and Just finat remedy, in the nature of

. .

a permanent consﬂtuttonai exemptton from ss4 5 and 7 of thef;j- -
__Controlied Drugs and Substances Act for all persons. medically-

approved under the Narcolic Control Reguiations. {NCR), the &

MMAR. or the MMPR, including those .patients who have a -~ |
[k - r'careglver ‘person responsible’ for them. deszgnated to produce for -~ ;- -
- them, including that desngnated producer; until such further Order of L

- the court:

or, in the aiternative

a permanent exemption/ injunction preserving the provisions of the
MMAR relating to personal production, possession, production
location and storage by a patient or designated caregiver ‘person
responsible’ and related ancillary provisions, and if necessary,
limiting the applicability of certain provisions of the MMPR to such
patients or designated caregivers ‘person responsible’ that are

. inconsistent with their s.7 Charter Rights. Such order to continue .

untii such time as the Defendant makes appropriate amendments

to the MMPR or otherwise to comply with any decision of this Court

to ensure the full ambit and scope of the patient’'s constitutional
rights pursuant to s. 7 of the Charter, without any unreasonable,

inconsistent and unnecessary restrictions thereon.

h. Costs, including special costs and the Goods and Services Tax and
Provincial Services Tax, on those costs, if appropriate; and

i. Such further and other relief as this Honourable Court deems appropriate
and just in all of the circumstances.
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THE PARTIES

2. The Plaintiff Neil Allard, is a resident of British Columbia and has been medically

retired since 1999 and has an address for service, care of Conroy and Company,
2459 Pauline 5t., Abbotsford, BC. ST 7 |

3. The Plaintiff Tanya Beemish s a resident of British Columibia, unemployed, disabled
and on a disability pension and the Plaintiff David Hebert is a resident of British
Columbia, is Tahya__Beem§sh’s common-law htgsbé_r;d. and the person responsible

for her as her caregiver and 'désiglng}:‘ec_i,pfoducer.ﬁﬁﬁer the MMAR of her mediciqe;': A
- They have an' address for c?{é!iye‘ry‘lcare of Conroy aﬁd.cdmpany 2459 Pauline St., el

Abbotsford, BC. " .
4, deleted

5. The Plaintiff Shawn Davey is a resident of British Columbia and is unemployed
surviving off of settlement funds and a pension since 2000 and has an address for
deliver care of Conroy and Company, 2459 Pauline St., Abbotsford, BC.

8. The Plaintiffs bring these claims for declaratory relief and interlocutory and
permanent relief pursuant the Federal Count Act and Rules and ss.7 and 24(1) of
the Charter of Rights and Freedoms, on behalf of themselves as persons ordinarily
resident in Canada who have been medically approved fo use cannabis as
medicine as a patient under professional treatment for a condition for which the
person is receiving treatment either under:

All persons ordinarily résident in Canada who have been medically
approved to use cannabis as medicine as a patient under professional
treatment for a condition for which the person is receiving treatment, either

- under the Narcofic Control Regulafions, CR.C., ¢. 1041, the Medical
Marihuana Access Regulations (MMAR) SOR/2001-227 since July 30"
2001 or the Marihuana for Medical Pumposes Regulations (MMPR) since
June 19", 2013 and in particular since September 30", 2013.

7. The number of patients approved under the NCR and under the MMPR since June
19", 2013 or in particular since September 30% 2013, when no further amendments
could be made to exiéﬁng MMAR licences, are unknown. There are approximately
35,000 to 40,000 patients currently holding Authorizations to Possess (ATPs) under
the MMAR, of which some 24,000 — 30,000 hold Personal Production Licences
(PPLs). Some 4,250 of those patients have Authorizations to Possess {ATPs) and

6



40

rely upon a person responsibie for them as a Designated Grcwer‘(%)G) to produce
their medicine for them. Some 6,000 of those patients obtain their medicine through

the govemment supply. The specific details with respect to these stattstics are
within the knowledge and possession of the Defendant.

'The Defendant; Her Ma;esty the Qveen in ngm of Canada as represented by the

Atftornéy General of Canada, is named as the represematwe of the Federal
Govemment of. Canada and the Minister of Health for Canada who.is the: Mlmster

'respons;bie for Heaith Canada and certain aspects of the Contmﬂed Drugs and .
"3ubstances Act mcludmg the Narcotic Control Reégulations, the Manhuana Med:caf .

' *fi_ Access Regaiaﬁons and program and ihe Manhuana for Med:cal Purposes '
'Regulat:ons and program S : o

BACKGRO&}ND

The Confrolled Drugs and Substances Act

9.

10.

t1.

Cannabis, its preparations, derivatives and similar synthetic preparations are listed
in Schedule II to the Controfied Drugs and Substances Act. S.C. 1996, ¢.19, and
amendments thereto {the “CDSA"). Its production, possession, possession for the
purposes of distribution or trafficking, and trafficking, as well as importing and

exporiing are pm«hzbtted by this Statute as a “controlled substance” , formerly known
as “narcotics”.

Section 56 of the CDSA permits the Minister for Health for Canada {the "Minister”)
or his designate, to exempt any person, class of persons, controlled substance or
precursor of an a controlled substance from the application of the CDSA or its
Regulations if, in the Ministers or the designates opinion, the exemption is
necessary for a medical or scientific purpose or is otherwise in the public interest,

While no viable constitutional medical exemption to the prohibition against the
possession, possession for the purpose of trafficking, trafficking and cultivation or

- production of cannabis, or other offences, existed prior to July 30" 2001, the

Nareofic Confrol Regufatrons C.RC., ©1041, and specifically s.53, continued
pursuant fo the Controfled Drugs and Substances Act provided as follows:

53. (1)} No practitioner shall administer a narcotic to a person or animal, or

prescribe, sell or provide a narcotic for a person or animal, except as authorized
under this section.
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(2) Subject to subsections (3) and (4), a practitioner may administer a narcotic to

a person of animal, or prescribe, sell of provide a narcotic for a person or animal,
if ' : .

(a) the person or animal as a pattent under hls pmfess:onai ireatment and

(b} the narcotsc is requsred for the . oondrtion for wh:ch the person or amma[ ls '
receavmg treatment S :

{3) No~ pract:tzoner shall admimster methadone fo a person or ammai or .
) prescnbe seli or provide . methadone for a petson or animal, unless the_‘ :
. ._pfactat:oner is exempted under sectaon 56 of ’che Act with respect to methadone

(4} A practltzoner of medzcme dentsstry or veterinary medicme sha!i not
administer diacetylmorphine (heroin) to an animal orto a person who is not an in--
patient or out-patient of a hospital providing care or treatment to persons, and

shall not prescribe, sell or provide diacetylmorphine (heroin) for an animal or
such a person.

12. This Regulation was amended by the MMAR in July, 2001 to add at the end of
8.53(1) the words “or the Marihuana Medical Access Regulations”. On June 19",
2013, by virtue of s.127(1) of the MMPR, s.53(1) was further amended to include
the words at the end after the word “section”, "the Marihuana Medical Access
Regulations or the Marihuana for Medical Purposes Regulations.” The words
“Marihuana Medical Access Regulations” are to be deleted upon the repeal of the

MMAR on March 31%, 2014 by the MMPR. In addition the MMPR adds the
following as sub-section (5):

{5) A heaith care practitioner may administer dried marihuana 1o a person or
prescribe or fransfer it for a person if

(a) the person is a patient under their professional treatment; and

~ (b) the dried marihuana is required for the condition for which the person
is receiving treatment. (emphasis added)

13. As a result of the decision of the Ontario Court of Appeal in R. v. Parker (2000) 49
O.R. (3d) 481 (leave to appeal fo the Supreme Court of Canada dismissed) recently
reaffirmed in Her Majesty the Queen and Matthew Mernagh (2013) O.C.A 67
(February 1%, 2013) (leave to appeai to SCC dismissed July 25", 2013}, the

8
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Government of Canada was required, in order to ensure that the Confrofled Drugs
and Substances Act was in compliance with the Canadian Constitution and in
particular 5.7 of the Canadian Charter of nghts and Freedoms to put in place a
“constitutionally viable medical exemption to the prohibition agamst the possess;on
and cuﬁwatwn of marihuanag, that reqwres meéscai overs:ght”

The faliure on the part of the government o provsde reasonab & access for med:ca!

" purposes’ as an exemption to the generai prohibitior} violated 5.7 of the Canadian

15.

- Charter of Rights and Freedoms in that the ‘iberty’ ‘and “‘security of the person’ of
o the patieht was affecied ina manner that was mcons;stent wzth the pnnc;pies of

fundamentai just:ce

initially the government, pursuant to .56 of the CDSA issued an “Interim Guidance”
dosument and processed exemptions under that section until ultimately on July 30,
2001 the Medical Marihuana Access Regulations (MMAR) came into effect.

16

17

' . The Medical Marihuana Access Reau!atiohs {MMAR} SOR /2001-227

.The MMAR established a framework or scheme where an individual could apply to

Hezalth Canada with the support of their medical practitioner for an “Authorization to
Possess” (ATP) “dried marihuana” in accordance with an authorization for medicat
purposes. The Regulations set out various categories 1 ~ 3 relating to symptoms of
various medical conditions with the latter categories requiring the involvement of one
or two specialists. The ATP was subject to annual renewal. '

.There being no lawful supply of seeds or plants, the Regulations provided for the

individual to obtain a Personal Use Production Licence (PUPL) to produce for them
an amount of cannabis and 1o store and possess certain amounts depending upon a
calculation derived from the medical practitioner's authorization of grams per day for
the particular ailment.

18.A “Personal Production Licence” (PPL) pursuant io the Medical Marihuana Access

Regulations, enables the patient to produce and store their own medicine at chosen
location in amounts determined according to a formula under the regulations that is
dependent upon the number of grams per day authorized by the physician.
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18.In addition the Regulations provide for a “Designated Person Production Licence”
(DPPL) authorizing someone to produce dried marihuana for the patient.

20.All licences are subject to annual renewal and specify not only the number of plants

permetteci o ba produced but aiso the amount to be stored and the location ef the =
. storage and the spee:lﬁc amount that the patient could possess on hIS or her per&on e

at any time(BO tzmes the daﬁy hmit with no maxnmum)

'21 The Escence prov;des for pmductlon entzrely mdoors or partly mdsars and part!y.‘.-.. '

" outdoots subject fo. some’ ‘restrictions, mciudmg a proh;brtlon aga:nst the.,'_'

szmu!taneous producttcn ef mar;huana parﬂy mdoors and partly outdoors

22.’%‘here is no proh&bition against production at one’s ordinary p!aoe of resicience or in
any ‘dweliing place’ and if the production site is not owned by the producer and is

not the applicant's ordinary place of res;dence then the consent of the owner is
required.

23.1nitially, these Regulations provided that a designated producer could only produce
for one patient holding an ATP and there could only be three licences in one place.
Furthemmore the Regulations are limited to the production and supply of “dried
marthuana” and no other form.

24.Subsequent fo Parker (supra} as a result of further fitigation, in both civil and
criminal cases, including, Wakeford v. Ganada [1998] O.J. 3522; [2000] O.J.1479;
[2002] O.J. No, 85, Ont.CA R. v. Krieger 2000 ABQB 1012, 2003 ABCA, 2008
ABCA 394, Hitzig v. Canada (2003) 177 OAC 321, issues were raised with respect
to the lack of a legal source and safe supply thereof, and the government of Canada
on July 8™, 2003 announced an “Interim Policy” whereby marihuana seeds and dried
marihuana grown by Prairie Plant Systems (PPS) under contract for the government
for research purposes would become available o individuals having an exemption
under the MMAR or under s.56 of the CDSA. This policy was to be in place unti
further clarification was made by the courts,

25.As a result of the Ontario Court of Appeal decision in Hitzig (supra} the Government
of Canada on December 3, 2003 amended the MMAR 1o comply with that decision
to some extent but re-enacted the provision permitting a designated producer to only
produce for one patient in virtually identical terms. Consequently, while a

10
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government supply of cannabis became available to authorized permit hoiders who
did not have a Personal Production Licence or a Designated - Grower, the
Designated Grower was once again still limited o produc%ng for only one person.

26,0n June 20™, 2005 the Government of Cariada made further amendments to the
MMAR re-defining the types of apphcants by mergmg categories 1 and 2 into
category 4, requiring the declaraﬂon of only one physsctan and merging category 3
into 2 and eliminating the - requirement of & dec!aration fmm a speclaitst but still

: requ:rtng a csnsultatton wsth one. '

27 On October 39 -29{}7 further amendments were made ‘{c the MMAR but still Ieavmg .

: ’-ihe designated producer’s ability to prociuce for only one person m ptace. However,
as a result of the decision of the Federal Court of Appeai in Sfetkapeuios v. AG
Canada 2008 FC 33 (FCTD} and 2008 FCA 328 (FCA),essentially following Parker
and Hitzig (supra) that provision was struck down again as being a negative
restriction violating .7 of the Charfer in that it was arbitrary and not in accordance
with the principles of fundamental justics.

28.In response, the Government of Canada on May 14", 2009 enacted a new ratio
allowing a designated producer to produce for two authorized persons.

28.The MMAR also provided that there could only be three production licences at one
location and no more. This section was also challenged in the courts and found to
be-too restrictive in the case of R. v. Beren and Swaliow (2009) BCSC 429 and the

- government's response to the striking down of that section was s;mp!y {0 amend the
MMAR and allow up 1o four licences at one location.

The Marihuana for Medical Purposes Regulations (MMPR)

30.0n June 19, 2013 the Marihuana for Medical Purposes Regulations (MMPR)
SOR/2013-119 came into effect. These Regulations run concurrently with the MMAR
until March 31%, 2014 when, by virtue of s. 267 of the MMPR, the MMAR will be
repealed and all personal use production licences and designated producer licences
will be terminated effective that date regardless of the dates specified on the actual
licences previously issued. While “access” is increased slightly by the definition of a
“Health care practitioner” being expanded fo include “nurse practiticners”, the
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question of "supply‘ is dealt with by providing for “licenced producers” as the sole
source of supply to registered patients, doctors or hospitais for patients.

_ 31.The MMPR puts in place a {ransitional scheme to be implemented between nowand

~- March 315* 2014 whereby persons holding an Authorization to Possess .and 'a

"Persona? Prc-duchon Licence or a Designated Produoer wil obtam a not:ee of .
authcnzatlon from the Minister to seli their plants or seeds to a licenced: producer o
While the ATP continues to be valid for puiposes of registration with a ficenced -

_producer up until March 31%, 2015, no more applications - under the. MMAR or -

- renawais of -amendments to existing licences are permrtted after. Sepiember 30“‘

20130 “After that-date ‘the patient with an ‘Authorizafion to Possess’ s to ohtalrr—’.f“f—‘ o
cannab;s by registenng as a client with a licenced producer or attenémg on ‘thelr | -

health care practitioner and obtaining from them a “medical document” that sets out'
the authorized grams per day and that authorization can only be filled by a licenced
producer directly or indirectly through the doctor or a hospital obtaining it from a
hcenced producer. ATP’s can also continue to access the government PPS supply

32, The MMPR continues fo limit possession by a patient to “dried marihuana” and the
patient cannot possess any more than 30 times the daily quantity authorized or 150
grams whichever is the lesser amount{ss.3-6). The “licenced producers” are not
permitted to conduct any activity at a ‘dwelling place’ and production and related
activities can only take place ‘indoors’ and not ‘outdoors’(ss.12 ~ 15).

33.In the Covernment of Canada produced "Regulatory impact analysis statement®
about the Marhuana for the Medical Purposes Regulations in the Canada Gazette,
Volume 148, #50 on December 15™, 2012 it is indicated that the main economic cost
associated with the proposed MMPR would arise from the loss o consumers who
may have to pay a higher price for dry marihuana estimated to be $1.80 per gram {o

$5.00 a gram in the status quo to-about $7.60 per gram in 2014 rising to $8.80 per
gram thereafter.

34.As of November 1%, 2013 there were three approved licenced producers(LP’s} and
one of them is a wholly owned subsidiary of Prairie Plants Systems the former
government sole confractor, and goes by the name of ‘CanniMed Ltd.’ It has
indicated that the price of its product will be between $8.00 and $12.00 a gram. The
others are called “The Peace Naturals Project Inc’ and ‘Mettrum Lid” and their
estirated prices are currently unknown to the Plaintiffs.

12
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. 35.Whereas persons can be approved for the use of cannabis (marhuana) under the
Narcotic Controf Regulations or since September 30", 2013 under the Marihuana for .
Medical Purposes Regulations, the majority of the persons. affected were approved
under the Medical Marihuana Access Regu!aﬁons since July 31%, 2001 and

- continuing until -its repea; on March 315‘ 2014 Accord-ang {0 Heaith Canada ,
statistics there are : S :

e 24, 185 of thosépersons’ held persdnai use pro'ciuéfi'dnriicenées' (“PPLS™. -

® 4 251 persons held des;gnated grower productlon l;cences {DGS)

s 6{)27 persons had access to Heaith Canadas suppiy of dried manhuana'_"{if:'"‘-3—-7"

{presumably through the gcvernment contractcr Prame Piant Systems).
e 27,015 licences were issued to produce entirely indoors
s 3,334 licences were issued to produce entirely outdoors.

e 2,870 licences were issued to individuals producmg indoors in the winter and
oufdoors in the summer.

36. A research survey, supported by the UBC Institute for Healthy Living and Chronic
Disease Prevention, of patient characteristics under the MMAR disclosed that
some 60 to 70% of those persons authorized {o possess cannabis (marihuana) for

medicine are on disability pensions and that affordability was a substantial barrier to
access by all income groups.

37. As of April, 2013, Health Canadalautherized the production of 188,188 kg of
Cannabis (marihuana) to be produced under the MMAR under the various licences
during 2012 broken down as follows:

+ 15,752.88 kg : for patients needing to use 1 {0 5 g per day;

®

42,054.31kg: for patients needing to use 6 o 10 g per day;

L4

89,127.44 kg: for patients needing to use 11 to 20 g per day;

12,795.62 kg: for patients needing to use 21 1o 50 g per day;

&

3195.21 kg: for patients needing to use 51 to 100 kg per day; and
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3 4 854.87 kg: for patients needing fo use 101 to 150 g per day.

e Apparenﬂy there are 89 persons in Canada with authnnzat;ens to pcssess wﬁh
desage !evels of 150 g.or more per day.

'_38 The P!amtiﬁs hold the fo%tomng iicencels issued by Health Canada pursuant to the

Medical Marifiuana Access Regulations (MMAR) under the Contm!fed Drugs and
Subst‘ances Act (C DSA): '

@sNet_i Aiiard, personai production Iicence &authprizéﬁgn_ tal pos_sess’ gs mgéiékﬁé' |
‘.e(deaeted)'i' e R [ERTERE
o -»Tanya Beemish authonzatsen to possass as medicme R ‘
« David Hebert: designated grower licence {for patient Tanya Beemzsh) and

+ Shawn Davey‘ authorization to possess and personal production licence.

39.The Plaintiff, Neil Allard, age 59, resides in British Colombia. He became severely ill
in 1885 and unable to continue work as an Area Counselor at Veterans Affairs

Canada, and by 1999 was placed on permanent medical retirement. He suffers from
‘Myalgic Encephalomyelitis’ and ‘clinical depression’.

40. Mr. Allard currently holds an Authorization tc Possess (ATP) and a Personal
Production Licence (“PPL”), under the MMAR, and he has been so authorized on an
annual basis since 2004, He is authorized to produce at his residence/dwelling
house and constructed a facility for that purpose, at considerable cost and took a

course through Malaspina College on how and what to do with resp_éct o marihuana
production.

41. Mr. Allard produces indoors and has produced outdoors and in a greenhouse, He
is authorized o consume a daily dose of medical marihuana of 20 grams a day and
uses the marihuana in various forms. These include edibles, where the dried
marihuana is baked into another product for consumption ("Edibles"), juiced, where
the leaves from the raw marihuana plant are blended together to form a juice for
consumption (“Juiced”), vapourized, where the active ingredients of the dried
marihuana are inhaled when comingled with water particles in a vaporizer device
{*Vapourized”), and in topical oils, which contain the extracted active ingredients in
marihuana and are then applied directly to the skin ("Oils”). He does not smoke dried
cannabis {marithuana) in cigarettes/joint form.
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42.-Additioriaiiy,‘ Mr. Allard works with 13 different specific strains of marihuana that he
grows organically 1o help manage his medical condition and says that certain strains
do not work for him and are problematic and he is very concermed about guality

- . control. He also asseris that he derives therapeutzc benefit from the production of his
- OWn Cannabts plants ' '

43 The Piain’tlff Tanya Beemnsh aga 27 res:des in British Colomb:a with her common—
law spcuse the Plaintiff David Hebert. = Ms. Beemish suffers from ‘Type One
E)labetes .and from a complication thereof called “Gastroparesis” or “deiayed gastric
emptymg ‘which. causes frequent vomztmg and causes significant pam and nausea.

' She has to regularly attend ‘the” Emergency department at the Royal Co‘iumb:an AR K

Hospzta! She is unempioyed and recewes a monthly permanent disability pens;on '

44 Ms. Beemish has held an ATP since 2012 and her common-law spouse, the Plaintiff
David Hebert also acts as the person responsible for her as her caregiver
Designated Grower {*"DG") as she cannot produce her medicine for herself due to
her iliness and they cannot afford to purchase her medicine from the illicit market.
She is unemployed, disabled and on disability pension. They have constructed a
safe and secure production facility in their dwelling house, having invested in

appropriate equipment for production and related purposes, including safety and
security.

45.Ms. Beemish presently consumes between 2-10 grams per day, usually by smoking,
and vapourizing, as well as edibles by way of baked goods, juicing, and oils. She
relies on two unigue “biueberry cross” strains to help manage the pain of her iliness.
Both Ms. Beemish and Mr. Hebert are concerned about losing control over the
production of her medicine in a secure and safe manner at reasonable cost.

48 (deleted)
47.(deleted)

438. (deleted)

49.The Plaintiff Shawn Davey, age 37, resides in British Columbia. He is unemployed
due to a brain injury suffered in a motor vehicle accident on June 16, 2000 and
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surwves off of funds from a settiement in relation {0 the motor vehsc!e acczdent and a
CPP disability pension.

50. Mr. Davey has and ATP and PPL havmg discontinued the use of a Desagnated
Grower who held the Deszgnated Person Production E_lcenoe because that grower
-could not produce his med;cme to.a. satlsfactcry standard for-him. He is currently

. “authorized to use 25 grams per day that he consumes by way of smokmg, edibles
"and various other forms. He produces ;ndocrs ina separate outbui%dmg on a 5 acre

- piece of property and has invested heawiy in security- measures and ﬁre protectton
*measures and has never had a toxzc mcsid probiem * :

5'% Mr. Davey says that he wril TGt be ab!e to affcrd to purchase from izcenced
producers at the estimated price of 38 to $12 a gram, nor from the illicit market or
compassion clubs or dispensaries at similar prices. Cannabis (marhuana) is the
only medication that he now uses having stopped the use of all other narcotics and if
he is compelied to stop producing for himself at an estimated $1 to $4 a gram he
would have to retumn to the narcotics at a cost of approximately $3,000.00 per
month, a portion of which would be defrayed by Pharmacarefinsurance coverage.
The cost estimated for cannabis (marihuana) from a licenced producer for a month
would be more than that and not covered by any Pharmacare/insurance program.

52.Mr. Davey is also very concemed to ensure quality control over his production by
way of organics and sanitation to ensure safety and cleanliness and the fack of
contamination of any kind.

53.All of the Plaintiffs, except David Hebert, are unempioyéd and on disability pensions.
Some of them have experienced purchasing their medicine from Compassion
Clubs/Dispensaries and other aspects of the illicit market or from the government

supply but determined that they could not aﬁord to continue to do so for economic
and other reasons.

24.Consequently, they each invested substantially in creating their own production
facility/room in a dwelling house, or outbuilding, including investing in appropriate
indoor production equipment and other related equipment to prevent the escape of
odors and for safety and security purposes.
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55.8ome have also produced in greenhouses and outdoors, at substantial electrical
cosis savings, as well as indoors. Some have also invested considerable time
educatmg themselves on how to produce, how to produce safely for their medical
condition, including organic production, and how to produce certain strains of.
: Caﬂnabzs (Manhuana} that are most effective for their medtcal candmen

56 Al of them fear the !oss of controi over the safe contanuous prociuctlon of the;r own:-
- medzcme at reasonable cost;. including use of their developed specific eﬁectwe '
. strains, by the prcducflon by others who will be producing for many-others, and fear

that they will not be able to afford the cost of the medicme to be so!c? by ‘Zhe new_ ) '- : .-

.'_-'--L;cence Producers est:mated te be samﬂar to ilicit market pnces _ -',_ -

57’ AH of the Platntn‘fs res;de in Bntlsh Columbia, and are therefore not hmited to usmg'
only “dried marihuana” as provided in the NCR, MMAR and MMPR due to the
decision in R v. Smith 2012 BCSC 544, which is on appeal, and is only applicable in
British Columbia and in relation to the MMAR. The Plaintiffs use Cannabis in its
various forms, including in ifs raw form for juicing, and making butter, as well as
using oils and tinctures, using it in teas, and as salves and creams for topical
applications, or by making edibles and by smoking in cigaretiesfoints or using a
vaporizer or atomizer. Medically approved patients outside British Golumbia offend
against the Controlled Drugs and Substances Act if they exceed the terms of their
license limiting them to “dried marihuana”. it is an offense to separate or extract the
resin glands from the dead plant material and a further offense to possess those -
resin glands, whether as resin or “hashish, or when infused into derivative products
such as foods, ofls or even tea. It is an offence to possess cannabis juice derived
from the natural undried plant as it is not “dried manhuana |

98.The Plaintiff Allard is medically retired and the Plaintiff Tanva Beemish is on
permanent disability pension. They rely on specific strains and exercise pasticular
control over their production environments due to “immune system” concerns and
usually produce in their dweli:ng house or in an ouibuilding on their property
adjacent to their dwelling house. (deleted) The Plaintiff Allard has produced partly
outdoors but primarily indoors and the Plaintiff Hebert on behalf of Beemish
produces indoors, The Plaintiffis not only use cannabis as “dried marihuana” by
smoking or vapourizing, but also use it in its natural form through cold press juicing,
as well as various other methods of vaporizing and atomizing and some use
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- extractions such as topical oils for skin conditions and many use edibles or baked
goods.

59. The Plaintiffs say that they are able to prodixce their cannabis at between $1.00 and
-~ $4.00 a gram or less and that they will not be able to afford the estimated Licenced

. Producer prices which are comparabie to illicit market pnces and that aﬁordab:hty is
, a barrser to access across afi income ieveis

60. (deieted}
';‘he Ccnst:tutlenai V"elahons Aileged Sectmn ? of the Ch&f‘ter L

61 The Plaintiffs plead and re!y on 8s.1, 7, 24{1) and 52(1) of the Canadran Charter of
Rights and Freedoms (the “Charter”), Part 1 of the Constitution Act, 1982 being
Scheduie B to the Canada Acf, 1982 (U.K.) 1982, ¢.11 (the “Consbtut!on Act 1982,

62.The Plaintiifs say that they are entitied to a Constitutionally viable exemption from
the provisions of the Confrolled Drugs and Substances Act, supra, to enable their
medically approved use of cannabis, in any or all of its effective forms. This
includes the right of the patient (or a person responsible for the patient) to produce

and possess the cannabis for themselves (or the patient) for medical purposes in
order:

» {o ensure a safe, quality confrolled supply;
= at a reasonable cost that is within their economic means; and

¢ {0 do sc ms;de or outside of their dwelling house, sub;act only to reasonabie
regulatrons regarding safety and security.

MMPR - The Omission to include Personal Production

63. The Plaintiffs say that any unreasonable restriction on their ccnstltutional right of
‘reasonable access, including preciuding them from:

e producing for themselves or if unable having somebody produce for them;

¢ growing in their dwelling house or outside their dwelling house;
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» consuming cannabis that is other than “dried marihuana,

will cause the Plaintiffs to have o choose between their liberty and their heatth.
Consequently, this will impact the liberty and security of their person and in a
. manner that is not.in accordance with the principles of funciam.ehtai justice, namely,’
. preciuding a'ri}itrariness in the -deprivation of rights, that does little or nothing o
advance the goveinments interest, gross disproportionality in effects, and an
admini'straﬁve','structure made up of unnecessary rules :ih’at:'r'esuit in- an ‘additional

. risk to the health of tbe_persqn and that are manifestly unfair, thereby violating their -

- right 't_.o life, fiberty and the security of their person and the right not to be depfii:éd

- 'thgreqfeic“c;ept'-in:ac_:'f_:_e"{danée_ with the principles of fﬂﬁdﬁmg’ﬁtgi justice as: pi'eé:eﬁ:ed el
by 5.7 of the Ganadian Charter of Rights and Fréedbm'siariq'these provisions are -

* -not saved under 5.1 of the Charter,

NCRMMARMMPR - The Limitation to Dried Marihuana Only

64. The Plaintiffs say that the restriction with respect to “dried marihuana only” in the
MMPR that also exist in the MMAR and NCR is an unconstitutional viclation of 8.7
of the Charter as an unreasonable restriction. In British Columbia that provision of
the MMAR was struck down as unconstitutionally restrictive as that limitation did

litle or nothing to enhance the government's interest inciuding the government's
interest in preventing diversion of the drug, or controlling faise and misleading
claims of medical benefit and that it was arbitrary and violated s.7 of the Charfer (R.
V. Smith 2012 BCSC 544 {currently on appeal to the BCCA). The Plaintiffs say that
the decision in Smith {supra) should be followed federally and applied ‘across
Canada (deleted) to enable medically approved patients to consume their medicine
in whatever form is most effective for them and to avoid a form that may be harmful
to them, and that such a limitation in the NCR, MMAR and MMPR is

unconstitutional as being in violation of 5.7 and inconsistent therewith and is not
saved by s.1.

MMPR — Other Limitations — Dwelling House, Outdoor and Possession Limits

65.The Plaintiffs say that the proposed MMPR restrictions preventing production in a
dweilling house and preventing any production outdoors in particular, as well as other
restrictions applicable to licenced producers, should not be applicable fo the patient
o personal producer or designated caregiver because they amount to unnecessary
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restrictions in relation to the patient producer or his or her designate and would be
unconstitutionally foo restrictive.  As the patient producer or his designate would not
be involved in selling any of their product to any members of the public, none of the
provisions of the MMPR relating thereto, such as packagmg and labeling and the
costs thereof, ;nc!udzng packaging arbftrary maximum amounts in containers that a -

person can possess on their person at any one time; such as the maximum of 1509, - |
regardless of one’s authorszed dosage should not apply to the patient, producer or - ._" :
designate, and if any’ such. fimits are held to apply- they should not be less’ than 300 ~ -

~times the dazly dosage w:th no maximum, as prowded in the MMAR

- THE RELIEF
- 66. The plaintiffs claim as follows:

a. A Declaration, pursuant to s.52 (1) of the Canadian Charler Of Rights and
Freedoms that "a constitutionally viable exemption’ from the provisions of the
Confrolled Drugs and Substances Act (CDSA), in accordance with the principles
and findings underlying the judicial decisions in R v. Parker, (2000}, 49 O_ R.
(3d) 481, Hitzig v. Canada (2003) 231 D.L.R. (4™ 104 and R v. Mernagh,
2013 ONCA 67,10 enable the medical use, by medically approved persons, of
Cannabis, in any of its effective forms, includes the right of the patient (or a
person designated as responsible for the patient), to not only possess and use
Cannabis in any of its forms, but also to cultivate or produce and possess

Cannabis in any form, that is effective for the treatment of the patient's medical
condition;

b A Declaration pursuant s.52{1) of the Canadian Charfer of Rights and
" Freedoms that the Marihuana for Medical Purposes Regulations (MMPR) that
came into force on June 19, 2013, and that run together or concurrently with
the Medical Marihuana Access Regulations (MMAR) until March 31, 2014,
when the MMAR will be repealed by the MMPR, are unconstitutional o the
extent that the MMPR unreasonably restricts the s. 7 Charfer constitutional
right of a medically approved patient to reasonable access fo their medicine by
way of a safe and continuous supply, by failing to provide for the continued
personal production of their medicine by the patient or a designated caregiver
of the patient, as provided for currently in the MMAR, and as such violates the
constitutional rights of such patients pursuant to s. 7 of the Canadian Charter

of Rights and Freedoms and is inconsistent there with and not saved by
section 1 thereof;
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¢. A Declaration pursuant to s.52 (1) of thé Canadien Charter of Rights and -
Freedoms that the limits in NCR, MMAR and in the MMPR, to possessing,
- seliing or providing only “"dried marihuana” are arbitrary and constitute an
unreasonable restriction on the s. 7 Charter rights of these patients and are

. inconsistent there with and not saved by s. 1 of the Charter, in accordance

R _':w:th the pr;ncsples and findings underiymg the judlcza! dectszon in R v Sm:th
© 2012 BCSC 544 :

L A Declaratton pursuant to s. 52 (1} of the Chan‘er tha‘t the prows;ons in the'
- MMPR that specifically limit produc:tson bya ‘Llcenced Producer of Cannabis

‘1o, mdoors proh;bltmg any, even temporary, “outdoor preductron andj

o prohzbztmg pmducﬂon in “a dwelling house,” are. unconstitutional, fo the' extent

~ that they mrght be found fo be appilcable ta a patient generai!y, a patient
personal producer or his or her demgnated caregiver as such limits and
restrictions amount to arbitrary and unreasonable restrictions on the patients
s. 7 Charter right to possess, produce and store for their medical purposes,

and are inconsistent therewith and these limitations are not saved by section 1
of the Charter,

. A Declaration, pursuant to 8.52 (1) of the Charier, that the provisions in the
MMPR that specifically restrict the amounts relating to possession and storage
by patients, including the *30 x the daily quantity authorized or 150 gram
maximurn, whichever is the lesser”, and other limitations applicable or imposed
upon ‘Licenced Producers’ in relation to their registered clients / patients are
unconstztuhonal to the extent that they are applicable fo a patient generally, a
patient personal producer or his or her designated caregiver as such limits in
the Narcotic Conirol Regulations (NCR) and in the MMPR amount to arbitrary
unreasonable restrictions on the patients 8.7 Charfer right to possess, produce
and store for their medical purposes, and are inconsistent therewith and these
limitations are not saved by section 1 of the Charter.

. An Order under s.24(1) of the Canadian Charter of Rights and Freedoms, as
the appropriate and just interim remedy, in the nature of :

i. a constitutional exemption from s.4,5 and 7 of the Controlled
Drugs and Substances Act for all persons medically approved
under the Narcotic Controi Regulations (NCR), the MMAR or the
MMPR, and/or those patients who have a person responsibie for
them designated fo produce for them, including that designated
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producer, pending trial of the merits of the action or such _fﬂﬂhéi’
Order of the court as may be necessary

or in the aitemativé

an interlocutory exempteonim;unctmn preserving the provisions of-

- -the MMAR relating -fo personal production, possessmn,_i

productson iocation and storage, by a patient or des:gnated

caregiver and related anc&?lary provisions, and ‘if necessary,
- limiting the applicability of certam provisions of the MMPR to such

iit.

T 'patzents or designated caregivers that are inconsistent with thetr_'_.,-‘;,
7. 8.7 constitutional right under the Charfer pendmg the dems:en of o
* - this'Court on the merits of thls actzon

or aEtematlver, and together with

An Order in the nature of mandamus to compel the Defendant to
process all Applications, Renewals or modifications to any
licences applied to pursuant to the MMAR in accordance with all
of its related provisions, notwithstanding s5.230, 233-234, 237-
238, 240-243 of the MMPR that relate to such applications under
the MMAR that were made before and after September 30, 2013
and a_declaratory Order that those medically approved persons
are entitled fo continue to possess, store and use marihuana for
medical purposes both before and after March 31%, 2014 and that

they are not required to destroy all product as of that date.

g. An Order under s. 24(1) of the Canadian Charter of Rights and Fresdoms, as
the appropriate and just final remedy, in the nature of:

ii.

a permanent constitutional exemption from s.4,5 and 7 of the
Controfied Drugs and Substances Act for all persons medically
approved under the Narcotic Control Regulations(NCR) the
MMAR or the MMPR, and/or those patients who have a person
respons:bie for them designated to produce for them, including
that designated producer , until such further Order of the court;

or, in the gliernative

a permanent exemption/ injunction preserving the provisions of
the MMAR relating to personal production, possession,
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production location and storage by a patient or designated
. caregiver and related ancillary provisions, and if necessary,
- limiting the applicability of certain provisions of the MMPR to such
.-patients or designated caregivers that are inconsistent with their -
.. .. 8.7 Charfer Rights. Such ordér to continue until such time asthe -
o ..Defenciant makes approprsate amendments to the MMPR or,
" otherwise to comp!y with any decision of this: Court to ensure the -
“- full ambit and scope of the: patient’s conststutzonai rights pursuant
“to s. 7 of the Charler, thhout any unreasonabie snconszstent and E
R unnecessary restmtrons ‘thereon o

h Costs ;nctudirzg Speczal costs and the Gaods and Servsces 'i"ax and Provmcsa!
‘Services Tax on those costs, if appropr;aie and ' : "

i. Such furtherand@thapmﬁaiasmwomwab!@G@uﬁt«deemsappmp;iate—and——‘———mm
just in all of the circumstances.

The Plaintiffs p}’apose that this action be tried in the Cily of Vancouver, Province of
British Columbia.

DATED this 20™ day of January 2014 at the City of Abbotsford, in the Province of British

Columbia
1 % ’ /7
R o
Jahr@t{ Conroy, Q.C.
Sclicitor for the Plaintiff
Conroy & Co
2459 Pauline Sireet
Abbotsford, BC, V28 381

Telephone: 604 852 5110
Fax: 604 852 3361
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FEBERAL COURY

NEIL ALLARD
i ANY A BEEMISH
1D h}_Bf R
SE’L—‘X%E M EANVES

Plainiiity
and
HER MAJESTY THE QUEEN IN RIGHT OF CANADA

Preferdant

STATEMENT OF DEFENCE

&

The Defendant admits the allegations contained in paragraphs 10, 11,12, 16, 17,

o i

33 and 42 (17 sentence’ of the Amended

The Defencant dentes the allegations contained in paragraphs 7, % 13, 14, 15, 20,

L
Lo
pras
o
o
st
.
dend
i
"
ik
L
am,;.i

37, 38, and 44 of the Amended Statemen: of Clam,

The Delendam has no inowledge of the allegations contained in paragraph 2. 5.

3,36, 39,40 (2™ semence). 41, 42, 43, 45,45, 30, 51, 3

and 39 of the Amended Swvernent of Claim,
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The Parties
Neil Alland

The Plaimitlf Netl Allard has held a Personal-Use Production Licence (PUPL) for
dried marthuana for medical purposes and an Authorization 1o Possess (ATR)

dried maribuans for medical purposes since July 9, 2004,

From Jaly 9. 2004 1o Jaiy 9, 2005 Mr. Allard was authorized 10 produce 19 plants
mdoors or 3 plants omdoors and w use g proposed daily amount of dried

marihtang of less than or equal 10 § grams.

From Jduly ¥, 2005 to July 9, 2006 Mr. Allard was authorized to produce 23 plants
mdoors and o use a propoesed datly amount of dried marthuans of less than or

equal to 3 grams,

P

From luly 9. 2006 to Qctober 7, 2012 Mr, Allard was sthorized 1o produce 37

plants indeors or 10 plants outdoors and to use 4 proposed datly amount of dried

marthuans of less than or egual o 10 grams.

From Getober 8, 2012 10 March 31, 2014 Me. Allard is avihorized to produce 98

plants indoors and to use a proposed daily amount of dried marthuana of less than

or equal 1w 20 grams of marthuana per day.

Mr. Allard’s ATP continues to be valid from April 1, 2014 0 July 15, 2014 for
the purpose of registering with a licenced producer to purchase marihuana for

medical purposes.
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Tanva Beemish

L From January 4, 2013 1w January 4, 2014 the Plaimidi¥ Tanva Beemish was

authorized o use a proposed daily wnount of dried marthuana of less than or

‘ P R
i o 3 grams.

. Ms. Beenish no longer holds a valid ATP.

David Hebert

. The Plamtiff David Hebert was issued a Designated Person Production Licence

{DPPL; tor dried marthoana for medical purpeses on January 4, 2013, with an
expiry date of Jaouary 4, 2014, The DPPL authorized Mr. Hebert to produce 29

plants indoors for use by Tanva Beemish, in accordance with her ATP.

s Mr, Hebert nio longer bolds a valid DPPL,

. The Plaimiifi’ Shawn Davey was first issued an ATP on July 16, 2010, His ATP

authorized him to use a proposed daily amoum of dried marihaana of less than or
eyual to 10 grams. A designated person was authorized o produce 49 plants

indonrs oy s use,

L On July 19,2011, @ PUPL and an ATP were issued w Mr. Davey authorizing him

0 produce 39 plants indoors and to use a proposed daily amount of dried

marthuana of less than or equal to 12 grams.

- On July 19, 2012, 5 PUPL and an ATP were issued to Mr. Davev authorizing hint

o produce 89 plants indoors and 0 use a propesed daily amount of dried

mariana of less than or equal o 14 grams,
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My, Davey appiied o revoke his PUPL on or aboul December 22, 2012, As o

el 2 new ATP was issued to him on Febmary 18, 2013, At that thme, 5

ot

Do

fesignated person was authorized 1o prodoce 69 plants indooes for his use.
On September 26, 2013 a2 PUPL and 2n ATP were issued w0 Mr. Davey
authorizing him 1o produce 112 plants indoors and 1o use a proposed daily amoumt
ol dried marihuana of less than orequal to 25 grams. His PUPL and ATP expire

afr Mareh 31, 2004,

Mr. Davey's ATP continues to be valid from April 1, 2014 to September 26, 2014
for the purpose of vegistering with a licenced producer 1o purchase marihuana for

medical purpases.

This s Not 2 Class Action

in response o paragraphs 6 and 7 of the Amended Statement of Claim wldch
imply that ali individuals presemily holding an ATP are “parties” to this
proceeding, the Defendani savs this is not a class action.  The Defendant
neverlheless acknowledges that any declarations made with respect to the
constitutionality of the impugned legislation will impact oot only the Plaintffs.
but also all individuals who are presently muhorized 1o possess or produce
marihuana for medieal purposes, any individuals who may. wish 1o be authorized
in the future as well as current and future licensed producers, Hrst responders
{police, fire, ambulance). neighbours of residential properiies where marthuana is

presently grown for medical purposes. as well as the public at large.

f. In response to paragraph 8 of the Amended Stmement of Claim, the Defendam
I paragrap

admits that Her Majesty the Queen in Right of Canada, as represented by the
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Atoroey Ceneral of f,dm&a is properly named as the defendant o this action as

itimplicaws the Government of Canada and the Minister of Health.

The Minister of Health is siatmtorily responsible for the promotion and
aregervation of the physical, memtal and social well-being of the people of Canada

and for the administration of fegisiation and regulations that relate o the health of
ihe peopie of Canada. The Mimister of Health presides over the Department of

Healrh, which is also known as Health Canada.

Annual Benewal

! w}pamg w paragraph 20 of the Amended Statement of Claim, a medical

praciitioner may spectfy a period of usage of less than 12 months, The medical
declaration under the MMAR requires a medical gz*ac?siiiﬁmr to indicate it the

period of usage 15 less than 12 months

Background Facts

Resulation of Drues in Canada

4. in Canada, drugs and controlied substances are reguolated through the Foed and

Drugs Act (FDA), the Controlled Drugs and Substances Aei (CDSAY and the
regulations made under those Acts. These two Acts and their regulations form the
tegistative and regulatory framework for access w and control of drugs in Canada.
'E.hgether the FDA and the CDSA help 1o ensure that drugs seld in Canada we
safe, effective and of high quality and that appropriate t‘eguiamﬁ MEeaAns are in
place to Hmit the potential For abuse and diversion, particularty for drugs and

substances histed under the CDRAL

JM

Tae FI2A and s regulations provide a framework 1o regulate the sately, effiency

anmd quality of drugs. The Food and Drug Regulations (FDR) set owl 2 framework

for the authorization of drugs for sale in Canada. Drug manulacturers submit

evidence on the fficacy. dosage. route of adminismation, contraindications, side

61



37

i £

30

- fy -

effects and quality of drugs proposed for sale. Health Canada drug reviewers must
ligve reached i conclusion where {he overall benelits of a drug outweish its risks

before o drag can be authorized for sale In Canada.

. The overall abjective of the FDA s to proteci the health and safety of Canadians

by regulating drugs, medical devices, foods and cosmetics through 2 series of

prohibitions  and  reguirements, Inchuding  establishing  standards  for

manufacring, labelling, licencing and advertising.

The FDA establishes rigovous processes to ensure that drugs made available for

therapeutic use meet appropriate safety, efficacy and gualiyy sumdards. The FDA

containg offences and penalties for contraventions of the provisions of the FDA

and FDIL

. The overall objectives of the CDSA are the maltenance and promation of public

health and safety. The CDSA provides the legistative framework for the control of

substances that can aller mental processes and that. though they may have
therapeutic benefHs, also may produce harm o health and 1o society when
diverted or misused. These contrels include regulation of the production,
distribution and storage of controlled substanf:es as well as thelr records and

FEPOTHNE requirements,

. The CDSA mposes strict controls on access to substances that have a potential

for misuse andfor diversion by prohibiting possession. praduction, and
distribution of controlled substances, except as awthorized by regulations. The

CDSA also coniains oifences and penaities for possession, watficking and

production of scheduled substances and thelr precursors,
The CDSA 1s one of the means by which Canada fulfills Hs imernational

obligations under the three United Nations international drug control conventions:

the Singfe Convention on Narcetic Drugs, 1961 {as amended by the 1972
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Pratocol); the Uowvention pn Psvehomropic Substmwees, 7971 and, the Unired
Nations Convention Against filiclt Traffic in Narcoric Drugs and Psychorropic

Substomices, T988 (Drug Conventions),

Reoutation of Marihnang in Canada

Marthuana is the common name for Cannabis sarfve (Le., cannabiz), Marthuans is
an anmial plant that starts oul a8 a seed and completes its lifeeyele within a one-
vear period. By using fertilizers and growing marithuana indoors i 2 controlled
environment of high powered Hghts, a maribuana culiivator can gc marihuang

plants to complete thelr Lifecyele in 4 two or three-month period.

. Female marthuana plants develop flowers, known as buds. which comain 2

psvehoactive mgredient called delta-S-tetrabvdrocannabmol {(THC) one of the
main active components of cannabis. The buds are harvested, dried and

congurmed.

The CDSA, the FDA and their respeciive regulations apply to maribuana.
Marihuara, THC and cannabidiel (CBD) gnd resin are considerad drugs under the

FDA and controlled substances under the CDSA,

. Two cannabis-based drugs, other than dried maribuana, have been authorized for

sale under the FDR and are available by prescription in Canada: Sativex ® and

Cosmnet &,

To sell these products in Canada. the manpfacturers are required o meet the

rigorous requirements prescribed by the FDA and FDR. Accordingly. these
products are of consistent conteft and chemical compogition, have been
manufactured in accordance with the Good Manufacturing Practives Guidelines
and are subject to adverse event reporting and recall, should these drugs have

unexpected negative impacts. There are slso regulations pertaining o thelr
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labelling and packaging to prevent these products trom being distibuted and sold
m a manner et is fulse, misleading. deceptive or likelv o creme an erroncouns

impression regarding their character, value, merit or safety,

. There has been no application to Health Canada 1o approve dried marihoana as a

drog for sale under the FDA. As such. dried maribuana has never been approved
for sale as & therapeutic drug in Canada and the safety and efficacy standards

applied 0 other drugs for theraputic use have not been met.

Revelopment of the Medical Marihuann Accesy Bepulations

Under Health Canada’™s Maribuana Medical Access Program, Canadians have

been able i access marihuana for medical purposes since 1999, At that time.
individuals could be authorized to possess dried marihuana or 10 produce a
lirsted number of marthudna plants for medical purposes via s 36 o the CDSA.
This proviston allows the Minister (o exempt anv persen or class of persons from
the application of the CDSA or its regulations i necessary for a medical or

sclentific purpose or if i 1s otherwise in the public interest,

. In response 1o the decision of the OUntario Court of Appeal in K. v. Parker, Canada

prommgeted  Marimana Medical Access Regularions (MMAR) in 2001, The
MMAR were created to provide access o dried marthuana for medical purposes
i a more regulated environment, rather than via 8 diserelionary exempuion from

the applivation of 5. 56 of the CDSA.

- Though the MMAR were amended on numerous oceasions, in their {inal form

they permat individoals who have the support of an authorized medical
practitioner to obtain lawful access to marthuana in one of three ways:
{a) through a Persenal-Use Production License (PUPL}, pursuent 1o which

the individual is permitted 1o grow a designated guantity of marihuana for
his or her own use;
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it through a Desigoated Person Production Livense (DPPLL purssant to
which the individual may designate another person to grow his or her
marihuana; or

(& by purchasing dried mardhuava direcily from Health Canada, which
contracts mﬁ} # privaie company o pr&éaa and distribute marihuana.

The Expansion of the Marthuana Medical Access Prosram under the MMAR

From their inception in 2001, the MMAR attempted ro achigve three goals:

{at tir strike a balance between providing legal access to dried marthuana for
medical purposes, while controlling access w0 a conmrolled substanece and
unapproved drugs with lmited benefit and risk information:

(k) {0 yespect exisiing federal legislation, including the FDDA and CDSA. as
well as Canada’s international obligations under the United Nations Drug
Conventions; and

{c) to protect the individual and public healih, safety and se sourity of all
Canadians.

Fhese goals have been seriously compromised by the rapid unanticipated
expansion of the Marthtana Medical Access Program, which was originally
intended to provide legal nccess to dried marihuana to a relatively smaf number

of sertously i Canadians.

Sipce 2001, the number of individuals who have received meadical authorization
to possess maritnana tor medical purposes, the quantiiies of dried marihuana that
such individuals have been authorized 1o produce, and the size of residential
maribuane growitg operations that have been authorized under the MMAR have

grown exponentially,

- Between 2001 and 2013, the number of individuals authorized to possess

marihoans under the MMAR increased from less than 100 in 2001 to over 29.000

it April 2013, and fo more than 37,000 by January 2014, At its current rate of
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growth, more than 300000 individuals would likely be authorized o possess
mariliana for medical purposes by the end of 2014, By 2022 it is anticipaied that

nwnber would Hiely increase to 300,000 — 400,000 individuals,

- The vast majouity of users authorized 1o possess marihvana for medical purposes

wnder the MMAR obrain their marthuana either by growing it themselves under a
PUPL or by designating someone else to do so on their behalf through o DPPL
OF the 37.884 individuals who held valid ATPs as of lapuarv 8, 2014,
approximately 66% produced their own marthuana tor medical purposes under a

PUPL, and 12% designated another person (o do so on their behalf,

- The daily amount of dried marihuana that individuals are awhorized 0 possess

under the MMAR is determined by the amount indicated on the medical
declaranon signed by their medical practitioner. This average daily amoum has
increased significantly since 2001, and as of December 12, 2013, was 17.7 grams

of dried marthuana per day.

- average, one gram of marthuana produces between three and five marfhuana

cigarettes (jomis). As such, a daily average of almost 18 grams translaies into the
consumption of between 34 and 90 joints every day. By contrast, individuals who
purchased their dried marihuana from Health Canada have on average purchased

1

beiween one and three grams per day.

The MMAR authorize production of a parficular number of plants under a PUPL
or DPPL based on the individual’s daily dosage and an estimated vield of medical
marthuana plants. However, in practice, growers are known (o grow very large
marihuiana plants that yield significantly greater amounts of dried marithuana than

that wihich 1s estimated i the MMAR.
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As the amounis of marihuans for medical purposes that individuals are authorized
W posgess has increased, so tee have the corresponding amounts that they are

authorized to produce through PUPLs and DPPLs.

- For example. the total number of indoor plants autharized (o be grown under

PUPLs and DPPLs in 2012 was more than 1.4 millon. In 2013, this figure more
ihan deubled o more than 3.2 million indoor plants. which includes more than 2

rmillion plants in British Cplumbia alone.

The vast majority of maribuana plants that are grown pursuant to PUPLs or
13PPLs are grown indoors. For example, on December 3, 2013, there were 30.271
production locations muthorized under cither a DPPL or PUPL. of which 26244

were indoor only, 709 were outdoor only and 2,768 were indoor and ouideor.

. The number of marihuana plants that can be grown in any particular location has

also increased as court decisions have resulted in the MMAR being amended to
allow authorization of ap io four preduction licences 10 operate at a single

ineation.

. The MMAR permit the production of marthuana inside residential dwellings

designed and built for human cccupancy. As a resull, many of the authorized
production facilities are located in residential properties in wrban and suburban
commumities, some of which are multi-unit dwellings with shared walls,

foundaiions, hallways and other infrastructure systems.

Unamicipated Consequences of the MMAR

- The rapid expansion of uptake under the MMAR has had significant unintended

consequences. Exponential growth in the number of persons seeking to possess
and (o produce marihuana for medical purpoeses. the ncrease in amounts produced

and possessed. and the increase in the number of people who could grow in one
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Iocativn. when combined with (he fact that the production of marihuang was
taking place in private dwellings thal are nol constructed for large-scale
horticultural production, have resulied in risks 1o the health, sufely and security of
individuals licensed 1o produce marihuana for medical purposas, their neighbours

and for the public in general,

- Residential marthuana production sHes are lnked 1w the presence of excess

moisture in homes creating a sisk of mould (particularly associated with drying of
marituiana), fre and electrical hazards, the presence of toxic chemicals ke
pesticides and fertilizers. the emission of noxious odours and varicus risks to

children living in or near the reskdential growing operations.

- Large scale residential marihuans production has led o produetion and pussession

of ameunts greater than thar authorized by Health Canada and diversion 10 the
illieft markel, which is particularly attractive 2iven the strest value of dried
marthuana {approximately $10 o $15 per. gram) and the high costs of

consiructing and operating marihuana production facilities.

N

6. 1 is impossible for Health Canada 1o conducet effective inspection of the tens of

thousands of production sites across the country. particularly given the fegal

requirement to either obtain permission, or o wartant, to enter a private dwelling,

- Preduction of marihuana in homes exposes residents and their neighbours to the

risk of violent home invasion by criminals who become aware that valuable

mariiuana is being produced aud stored in the home,

- There arc also practical difficulties in imposing quality and safety standards on

production by personal producers of marthuana for medieal purposes that may
tack the capacity, knowledge or motivation to implement them. This situation
poses individual health and safety risks for those seviously il persons who

consume marthuana, not knowing what kind or level of microbial or chemical
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comanyinants it may contain, or what standards should be or have been used for

products such as fertilizers or pesticides.

Al ol ihe foregoing harms have impacted individual prodieers as well as others

Bving at the same address, in adjacent residential unmits, andfor surrounding

bl

Communiiies,

The MMAR were never intended 1o permil such widespread, residential, Jarpe-
scale marihuana production and, as a result, they do not adequately address the

public heatth, sufety and security concerns that accompany such production.

Grave concern about the harms assoclated with personal production under the
MMAR have been expressed to Health Canada by siakcholders mncludmyg
musicipatities, fire and police authorities, homeowners, neighbours and program

participants.

Development of the Marifgng for Medical Pyrposes Reculations

. Following extensive public consultation. the Marifuang jor Medical Purposes

Regulations {MMPR) came mto force on June 7. 2013, The MMPR created 2

framework that replaces the MMAR, which will be repealed on March 31, 2014,

- The regulatory changes set owt in the MMPR are infended to address the

significant unintended negative consequences that resulted from the MMAR, At
the same tme. the MMPR are intended to improve access to guality dried

mariliana for medical purposes, which, like other drugs used tor medical

purpeses, will be required by regulation to be produced using Good Production

Practives under secure and sanitary conditions. Furthermore. the DA will apply

o0 Bicensed producers.
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64, Under the MMPR, three key activities are authorized: {2} the possession of dried

;

mariiwana for medical purposes ¢ individuels who have the suppors of an

1

authorized heslth care practitioner: {i}} the production of dried marihuana by

bvensed producers; and (¢} the sale and distribution of dried maribuang by

lvensed producers and hospitals to individuals who may POSSEsS 1L,

[
L

» Like manufactarers of drugs under the FDA and FDR, licensed producers under
the MMPR will be subject to regulatory requivements ralated o seourity, Geod
Production Practices. packaging, labelling and shipping, record keeping, reporting
and distribution. The MMPR provide for adverse reaction reporting and recall of

dried marthugna by the Heensed producer.

6. Unlike the situation that prevailed undes the MMAR. individuals authorized to
possess marthuana under the MMPR will no longer be permitted to grow their
owi maribuana throngh a PUPL or 1o designaie another person o grow i for
them through a DPPL, Such persons will be permitied 1o obtain their supply of

marihuana for medical purposes from a licensed producer onlv,

Transiiion fhom the MMAR 1o the MMPR

67, During the period between June 7, 2013 and March 31, 2014, both regulatory
regimes run together, creating a transition period for the new dried marihuana

supply and disteibution svsiem.

68. Individuals whe hold an ATP under the MMAR may wansition 10 the new
framework using thelr ATP for up to one year after its date of issue unless a

period of less than 12 months has been indicated in their medical declaration.

&%, Individuals can also transition to obtainioy their legal supply of dried marihuana

medical purposes under the MMPR by using 2 medical declaration issued
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under the MMAR 10 register with 2 lHeensed producer that can then provide them

with dried marthoans for medical purposes.

Under the MMPR. personal and designated Heenses (o pmdaﬁza dried marihuana
for medical purposes issued under the MMAR will be phased ow, untit March 31,

2014 when the MMAR will be repealed and all such leenses will hecome invalid.

Un repeat of the MMAR, Health Canada will no longer receive, provess or issue
applications for ATPs. PUPLs or DPPLs. The MMPR will return Health Canada
1w ds waditional role of regulator, as with other drugs. rather than producer and

service provider,

2. The MMPR do not limit the number ol sirains of marihmang that leensed

producers may make available o registered clients.

». The MMPR provide that until March 31, 2014, with specific authorizatons from

Health Canada, persons holding a valid PUPL or a valid DPPL mayv sell or

provide maritana seeds or plants o licensed pmﬁm&r& This makes it possible

for a licensed producer 1o cultivate and sell an individual’s preferred steain of

marihuana. Licensed producers may also conduct research and development on

cannabis 11 they wish under their Hoence.

. Health Canads has taken a namber of steps o provide for reasonable access to a

legal, continuous, siable and adequate supply of dried marihuana for medical
purpeses is available during the transition period from the MMAR 10 the MMPR

A &‘;r.,rﬁ,ait

. These steps have included developing models to estimate demand and supply.

encouragimg applications from potential leensed producers, streambining the

appheation process for production ficenses and devising contingency plans for
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aceessing 2 supply of dried marihuana 1o meet demand in the event that Heensed

producers are not able o do 3o

Heaith Canada has purchased a significant guantity of overstock maribuana from
a privat pany, Prairie Plant Systems, as a reserve in case of a supply shorifatl

during the vapsition period. As of this date, it has not yet needed 1o be used,

. To date, Health Canada has received more than 400 applications from prospective

ficensed pinducers. of which 8 have been issued. Health Canada estimates that by

March 31, 2004, over 20 producers will be Heensed to produce marihuana for

medical purposes with an aremal production capacity of 43,000 kilograms of

dried marthuans,

Ag of January 30, 2014, approximately 60 strains of marthuana for medical
purposes are available for sale by licensed producers a1 prices ranging from
approximately §5 10 512 per gram. with a nomber of Heensed producers offering

dizeounts oy low meome individaals.

Anticipgied Benefits of the MMPR

he MMPR are intended to improve the way in which those who use marthuana
for medical purposes may access quality ;:smduc‘ts i a muanber of ways, while &t

the same ttme reducing negative impacts created by the MMAR.

A number of provisions in the MMPR me intended to make the adminisirative

srocess of obtaining marihuvena for medical purposes si snificantly gquicker and
i _ 4

easier than under the MMAR,

. The MMPR iz intended 10 increase the accessibility of marfhuana for medical

purposes for many individuals. The MMAR impeded access for those individuals

who:
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{a} could not afford the sigrificant investment of capital required 1o set up and
operate & marthuana production facility

(b did net live in homes where the setling op of 2 marihwana proguction
facility was permitied or was practically feasible;

) did not have the knowledge or abiliv o construci and mainfain o
murihuana production facility;

() did not have gecess 10 a refiable destenaied grower; and

i) were 1ot satisfied by the strain of marthuana that was offered for sale by
Health Canada under the MMAR.

While the cost of maribuana for medical purposes may initlally increase for those
wiio have already invested in marthuana production fasilities, that cost is kely (o
decrease significantly over time as a vesult of factors such as compelifion among
licensed producers, economies of scale, lower costs for skilled labour and

wechnological inmovation.

1. The MMPR are also likely o increase the avatlability of various sirains of

muarihuana for medical purposes, As noted above at paragraphs 70-71, the MMPR
place no Himit on the number of sirains that may be made available by licensed
producers and provide a mechanism whereby individuals may sell the seeds or
plants of their preferred strains of marthuana to licensed producers. Unlike under
the MMAR, licensed producers are now required 10 test their marihuana and label

it with the percentage of THC and CBD.

MMPR"s Possession Limits

the MMPR limits the amount of marthuana for medical purposes that individuals
with medical support may possess at any time to either 30 times the daily quantity
of dried marihuana indicaied by the mdividual's health care practtioner, or 150

grams of dried marihuana, whichever is less.
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This limit ts intended 10 deerease the risk of diversion fo the thlicit marker and the
extent to which individuals possessing marfhuana for medical purposes become

argets for thelt and viclence,

MMPR’s Production Location Restrictions

. Linder the MMPR, licensed producers will not be permitied 1o grow mariboana in

sesidential dwelling places or outdoors.

7. With respect w vesidential dwelling places, this restriction is designed w mitigate

the mumerous public health and safety concerns that have arisen n respect of the

proliferation of increasinply large mwihuana production facilities in private

dwellings that are not constructed for large seale hortculivral production.

3

With regard to the restriction on outdoor production of marthuana for medical
purpeses, this is intended to decrease the risk of diversion as well as cross-

contamination with other nearby erops, patticularly industial hemp.

The Restriction on Non-Dried Marthuana

. Like marthuapa iiself, the possession, production and distribution of cannabis

preparations and derivatives {e.g. oils, salves, edible products, creams made with
exiracts, efc.) are prohibited by the CDSA. The MMAR, the MMPR and the

Nureotic Conrol Regrdations (NCR) provide for access to dried marthuana only

First, the Porker decision, which precipitated the promuigation of the MMAR,
was based on the fact that the Cewt found that the claimamt demonstrated 2
medical need for aceess to dried marthuana {as opposed 1o cannabis derivatives or

PrepaTailons ).
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Eobecond, altheugh only limited clinical evidence exisis regarding the use of

marihana for medical purposes, what does exist is limited w0 either dried

maribuane or fo formulated therapeutic products that have heen approved under

the rigorous process preseribed by the FDR {e.q Sativex ® and Cesamet #9, Ry
onfrast, the risks and benefits of unapproved cannabis  derivatives and

preparations are not sufficienty known,

. Third, unlike approved therapeutic products. which are of consistent content and

chemical compuosition, have been manufactured using regulated manufacturing
practices, and are subject to adverse event reporting and recall capaciy, the
production, possession and dstribution of unapproved cannabis derivatives and

preparations present serious threats to health and public safety.

3. 1o particular, the extraction of cannabis active components and preparations from

marifiana plaot material through chemical processes involves the use of volatile
solvents that can wigger health problems and can cause explosion and fire, This
poses serious health and safely hazards, including severe life threatening bumns.
The carrying owt of such potentially dangerous processes is of particular concem

i clandestine residential laborstories.

4 Finally, if canmabis preparations and derivatives were permitied under the

MMAR, MMPR or NCR. it would be difficull for law enforcement offiwcials
deiermine that a marihuana product had been produced from a legallv-oblained
sourve of dried marthuana,

The Defendant™s Legal Position .

Segtion 7 of the Cherrer

- Seetien 7 of the Charier provides that “le]veryone has the right to life. liberty and

security of the person amd the right not 1o be deprived thereof except in

accordance with the prineiples of fundamemal justice.”
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CThe Planuils’ fife and seowfty of the person

in reanonse

Amended Solement of Claim, the

Dietendant seys that the impugned provisions do nes deprive iz of e,

orthe sevurity of the person. While the Dedindant acknowledpes that the potentia

£

sanction of

o

imprisonmeni, should the Plainth

profbiied by #

geprivation would nol violake any principles of

inchuding arbirariness

uross disproporticpality or sverb .

i the funher abiernative, the Defendam save that any breach of s 7 of the Charier

jusiifiable as o reasonable met ander s, 1.

The Fliminstion of Personal Production dpes pot vislaie seaton 7 ol the Charier

1%

s o
fepe
3

s

are Dot ongaged by

el nm;ﬁ on of personal production in the MMPR,

- The rights to Hife and securily of the person €40 not encempass a tight 1o produce

o' own medication i order o avold the cost of hasing commerclatly

available equivalems. This is an cconomic infe

s not Al =ciesd b'a 5 7
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Rule 171

REPLY
No. T-2030-13

FEDERAL COURT

NEIL ALLARD
TANYA BEEMISH
DAVID HEBERT
SHAWN DAVEY
PLAINTIFFS

HER MAJESTY THE QUEEN IN RIGHT OF CANADA

DEFENDANTS
REPLY
The Plaintiffs admit the allegations contained in paragraphs 4-19, 20 (first

sentence and second senience to the words “authorized in the future”) 21-28, 32-
33, 35, 37-39, 45 (first sentence}, 47 (first sentence), 51, 52, 62, 84-70, 72-73,

- 80, 84, 86, 95.

The Plaintiffs deny the aliegations contained in paragraphs 40-43, 46, 53-61, 63
(first sentence), 74.

The Plaintiffs have no knowledge of the allegations contained in paragraphs 20
(the last portion of the second sentence after the word “future”), 44, 45 (second
sentence), 47 (second sentence) and puts the Defendants to the strict proof of
the details in that regard, 48-50.

In reply to the latter part of paragraph 20, the Plaintiffs say that whatever the
impacts are of any Declarations made by the Court with respect to the
constitutionality of the impugned legisiation on current and future licenced
producers, first responders {police, fire, ambulance) neighbours of residential
properties where marihuana is presently grown for medical purposes, as well as
the public at large, will be different types of impact in that it will not necessarily




impact their constitutional rights and any potential impacts on them are remedial
by reasonable regulation to render such impacts to be minimal or non existent. -
The Plaintiffs put the Defendants to the strict proof of such impacts on such
groups enumerated between 1999 and 2014.

While the Plaintiffs admit paragraphs 24-30, the Plaintiffs say that Canada’s
international obligations are subject to Canada’s Constitution and in particular the
provisions of the Canadian Charter of Rights and Freedoms and that the
legislation referred o, including in particular the Food and Drugs Act (FDA), while
also extending to the regulation of food and natural health care products, the
focus of such regulations is in relation to the sale of such products to the public
and not the production of such products for personal consumption that not for
distribution to anyone else in Canada by way of sale or otherwise.

In reply to paragraph 31, the Plaintiffs say that the complete life cycle of the
marihuana plant varies depending upon a large number of variables including
whether or it is produced from seed or clones, indoors or outdoors or partly
indoors and partly outdoors, with or without fertilizer and subject to various other
factors and variables.

In reply to paragraph 34, the Plaintiffs understand that Sativex ® is whole plant
based whereas Cesamet ® is synthetic and understands that they are prescnbed
for cerfain specific ailments at substantial cost.

In reply to paragraph 36, the Plaintiffs, while admitting the first sentence, and
accepting the first part of the second sentence, reply that the safety and efficacy
standards that apply to other drugs for therapeutic use may not have been met
but that it is known and documented by the Defendants that Cannabis and its
cannabinoids have no lethal dose ratic and are relatively non-toxic to healthy,
developed cells and organs and are not central nervous system depressants so
they will not cause respiratory failure such as ethanol and/or opiate based drugs.
There have been an estimated 120 controlled clinical frials in the USA assessing
the therapeutic efficacy of Cannabis and cannabinoids in some 6,500 subjects, a
cohort of subjects substantially greater than would typically participate in clinical
trials for more conventional therapeutics that are usually approved on the basis
of a single clinical trial.

in reply to paragraphs 40-52, the Plaintiffs say that the Defendants were required
by the courts to provide a constifutionally viable exemption from the CDSA to
provide reasonable access fo Cannabis to medically approved patients. The
Plaintiffs say that the Defendants are responsible for the formula in the
Regulations that did not limit the size of plants but nevertheless also required
destruction of any excess to stay within prescribed storage limits,  The Plaintiffs
further say that the Defendants failed to attend upon and rectify complaints
during the course of the MMAR program to ameliorate any negative impacts that
developed and it failed in its responsibility under the regulations to inspect
iicenced premises fo ensure public health, safety and security for producers and
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their neighbours and others alike and that all of the problems identified, the
specific details and numbers of which are unknown to the Plaintiffs and are within
the possession and control of the Defendants, are remedial by reasonable
regulation inciuding modification to existing regulations to eliminate any of the
impacts described without the need to abolish the ability to personally produce or
have a caregiver produce for one in a healthy, safe and secure manner with no
risk to any members of the public, including first responders and others identified.

In reply to paragraphs 53-81, the Plaintiffs say they have no knowledge of the -
specific abuses or incidents of ‘misuse’ alleged relative to the total number of

program participants and locations and put the Defendants to the strict proof

thereof in relation to each alleged negative consequence. The Plaintiffs accept

that there have been a number of misuses/abuses by a minority of permit holders

and say that they have arisen in part due to the failure on the part of the

Defendants to remedy complaints and conduct inspections and to ensure

reasohable regulation of all to prevent abuses and protect legitimate patients that

are in full compliance with the law. The Defendants desighed the program and

its Regulations and have the power and ability to modify those Regulations in’
order to ensure that the law is complied with and still provides a viable exemption

instead of abolishing the personal production and designated caregiver

provisions without any attempt at remediation short of prohibition, resulting in

obvious negative consequences to at least those patients who are acknowledged

to be unable 1o afford the increased prices.

In further answer fo paragraphs 53-61, the Plaintiffs say that ironically the over
supply apparently produced by misuser/abusers of the program (as well as a
result of legalization developments intemationally and in the USA, including
extensive medical legalization) has resulted in a substantial glut on the illicit
market resulting in many of the illicit operations going out of business, a
reduction in the cost of marihuana per gram in the illicit market and a
substantially reduced interest on the part of organized criminals and others in
thefts due to the reduced value of the product and the inability to dispose of it at
a reasonable price.

In reply to paragraph 63, the Plaintiffs say that the MMPR will not improve access
for medically approved patients who will not be able fo afford the new increased
Licenced Producer prices nor those who could not afford illicit market prices and
learned to produce in a safe and secure manner in their dwellings at less cost
than estimated by Licenced Producers and will deprive them of their choice over
the nature and quality of their medicine that they have developed, some of them
over the last 14 years of the MMAR Program. The Food and Drugs Act applies
to those who produce and sell food and drugs and natural health care products to
the public to protect the public but not those who produce such items as food or
grow medicinal plants for themselves only and not for distribution.

In reply to paragraph 71, the Plainiiffs say that the repeal of the MMAR will result
in the violation of the s.7 constitutional rights of some medically approved
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patients who, due to their inability to afford Licenced Producer prices or
otherwise, will be forced fo choose between their liberty and health. The
Plaintiffs weicome the Defendants withdrawal from the production of drugs and
its return to the role of a regulator so as to ensure they will have more time and
resources to ensure the proper enforcement of the regulations for the benefit of
the great majority of law abiding patients who have not contributed to nor
participated in any of the unintended consequences alleged.

In reply to paragraphs 74-78, the Plaintiffs say that the steps taken by the
Defendants to provide for reasonable access to a legal continuous stable and
adequate supply have not been reasonable and the models used to estimate

“demand and supply do not reflect the reality of the Canadian demand by patients

in accordance with the MMAR provisions based on prior years of operation of the
program, including the amounts approved by their physicians overall, including
the grams per day approved over time in individual cases and have made no
provision for a viable reasonable continuous supply for such approved patients
like the Plaintiffs and others like them who cannot afford estimated Licenced
Producer prices or their special programs and choose to maintain control over
the quality and production of their own medicine at a lesser cost than licenced
producers, over many years.

In reply to paragraph 76 the Plaintiffs point out that the quantity of overstock
referred to comes from Prairie Plant Systems which originated as the
government research supply and as a result of litigation resuited in the
Defendants making this supply available to patients, but it was found to be
ineffective and of undesirable quality by a substantial majority of the approved
patients, as documented by the Defendants, and it is unreasonable for the,
Defendants to rely upon such inadequate, and ineffective supply when they know
it to be considered as an inferior quality product by the substantial majority of the
MMAR patients. '

In reply to paragraphs 77 and 78, the Plaintiffs put the Defendants to the strict
proof of the amount available ready to be sold by Licenced Producers by March
31%, 2014, the detailed price ranges and particular details of the discounts
offered for low income individuals confirming that they do not go below $3.00 a
gram.

In reply to paragreph 79, the Plaintiffs say while the MMPR's intent may be
achieved for some medically approved patients and may reduce some negative
impacts that arose as a result of the Defendant's failure to properly reguiate and
inspect under the MMAR, the MMPR will not improve the situation for the
Plaintiffs and others similarly situated who will not be able to afford the Licenced
Producer prices, have developed a process where they can produce their own
good quality medicine effectively at a cost that they can afford, and who are able
to do so without any negative impacts on any others and who are willing fo be
subject to additional reasonable regulations to facilitate continuation of their
personal production or by a designated caregiver.
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In reply to paragraph 81, the Plaintiffs say that the intent of the MMPR will not be
met except to a limited extent and that the MMPR will continue to impede access
to those who will not be able to afford the estimated Licenced Producer prices
and who have invested in a safe and secure set up and production facility that
has enabled them to produce their quality medicine at a reasonable cost below
even all special programs offered by Licenced Producers.

In reply to paragraph 82, the Plaintiffs say that the MMPR makes no provision for
those medically approved patients who will not be able to afford the initial
increases referred to over the period of unestimated time indicated. The
Plaintiffs say that Licenced Producers will never be able to produce cannabis at a
cost equivalent to their ability to produce their own medicine in there already safe
and securely consfructed facilities that they have developed to be effective over
time. Consequently, the Plaintiffs say that they will be denied reasonable access
to their medicine due to the failure on the part of the Defendanis to provide or
allow for a viable exemption for them to continue at least during this alleged time
that remains undefined and for the foreseeable future,

In reply to paragraph 83, the Plaintiffs say that there are sufficient sirains
available in the market currently and that Licenced Producers will not be able to
custom produce for each patient supplying them with a particular strain due to
the enormous number of different strains and enormous number of different
patients and the Plaintiffs are content with the cuirent strains that they have been
working with and that have proved fo be effective for them without the need to
resort to others and to recommence the process they had been involved in over
many years of finding effective strains that work for them.

in reply to paragraph 85, the Plaintiffs say that this maximum possession limit is
unreasonable and unduly restrictive and no similar limits are imposed upon
others who possess prescribed drugs or natural health care products under the
Controlled Drugs and Substances Act or Food and Drug Act or Narcotie Control
Regulations and the limits proposed will make travel away from one's premises
or producer for any length of time or distance to be problematic depending upon
the patient's dosage per day and how long and how far away the patient will be
from the source of supply. This will be particularly complicated in the case of
patients using means other than the smoking (that has a negative impact upon
their health, as documented by the Defendants) of “dried marihuana” or other
products. The Plaintiffs further say that the substantial majority of patients are
law abiding citizens who have no interest in the diversion of any of their medicine
fo the illicit market which they see as diminishing in any event as a result of
oversupply and an apparent trend towards legalization. As in the past, the
Plaintiffs will take appropriate security measures in relation to their premises and
persons to ensure that they are not the victims of crime.

In reply to paragraphs 87-88, the Plaintiffs put the Defendants to the strict proof
with respect to the details alleged beyond anecdotal evidence and say that the
problems identified are subject to reasonable regulation and remediation and fail
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fo take into account the substantial majority of law abiding medical patients, like
the Plaintiffs who have not experienced any public health or safsty concermns as a
result of producing in their dwelling places and who have reasonable sized
production facilities in private dwellings that have been constructed professionally
and subjected fo inspection to ensure no public health and safety concerns and
are in full compliance with the MMAR.

In reply to paragraph 88 the Plainiiffs put the Defendants to the strict proof of the
matters alleged therein and say that they have not experienced any such
problems in their sutdoor production, take adequate security steps to ensure no
diversion, have never had a complaint of cross contamination from others
nearby, including the industrial hemp growers and say that once again there are
remedial measures that can be taken short of prohibition of perscnal production
by patient or caregiver to address any concems.

In reply to paragraphs 89-84 the Plaintiffs say that the complete answer is
contained in the decision of the Supreme Court of British Columbia in R. v. Smith
2012 BCSC 544 ihat specifically dealt with the limitation or restriction fo dried
marihuana only finding that this restriction did little or nothing to enhance the
State interest, including the State interest in preventing diversion of the drug, or
controlling false and misleading claims of medical benefit. The court found the
restriction 0 be arbitrary and that its engagement of the rights to liberty and
security of the person did not accord with principles of fundamental justice. The
Defendants have simply reenacted in the MMPR the provision that was struck
down by the courts in the MMAR, in British Columbia, and therefore will prejudice
and set back the acquired rights of patients under that decision.

In further reply to paragraphs 89-94, the Plaintiffs say that the creation of any
such products is for their perscnal consumption and not for sale to the pubilic,
and accepts that it is their responsibility to do so in a safe and secure manner
that does not put themselves or any members of the public at risk and puts the
Defendants to the proof of any specific problems that have arisen in relation to
such products in British Columbia since the decision in Smith on April 13™, 2012,

In reply to paragraphs 95- 97 generally and paragraphs 98 through 102 {dealing
with the elimination of personal production), and paragraphs 103 through 107
(dealing with limits on production locations), the Plaintiffs say it is not a matter of
“avoiding the cost of purchasing commercially available equivalents” of their
medicine, but that they simply cannot afiord those costs due to their fimited
income and wish to control the nature and quality of their medicine and its cost,
which includes production in their dwelling house to avoid the cost of producing
elsewhere, and with the ability to move the plants cutdoors from time fo time, or
even temporarily, to reduce electrical costs, instead of being compelled to rely on
others. The Plaintiffs say that, like Terrence Parker, their cultivation of cannabis
{marihuana), in their dwelling piace, is incidental to their need o possess if for ifs
therapeutic medical use, as approved by their physicians, for the treaiment of
their diagnosed ilinesses. Like Terrence Parker this allows them to control the
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guality of the product they use and to maximize its benefit and minimize the risks
from a tainted or adulterated product, from the illicit market (or a licensed
producer} and enables them, out of economic necessity, due to their being on
disability pensions and/or of relatively limited economic means, and unable to
afford illicit market or license producer prices, to obtain their medicine at reduced
costs, without the need to rent additional premises, and enables them to spend
what litle income they have on necessities of life, food, shelter, transportation,
and clothes, instead of licit or ilicit street prices that are out of reach

economically to them. Like Terrence Parker the Plaintiff's assert that they are

entitied, as medically approved patients, to a constitutionally viable medical
exemption to the prohibition against the possession and cuitivation or production
of cannabis {marihuana) for their medical health, The removal of this existing
constitutional exemption under the MMAR will cause the plaintiffs, and
approximately some 38,000 patients apparently similarly situated to have to,
once again, choose between their liberty and their health and any reduction in
the availability of their medicine for them will severely affect the security of their
persons and is arbitrary, overbroad, and results in grossly disproportionate
effects in violation of section 7 of the Canadian Charter of Rights and Freedoms.

in reply to paragraphs 108-113 (dealing with the limits on possession amounts),
the Plaintiffs say that as part of their "viable constitutional exemption” they are
entitied as medically approved patients to possess a sufficient quantity of their
medicine as may be required depending upon the particular situation or
circumstances at any particular time. An individual's iliness and the amount of
medicine that that individual requires is a fundamental personal decision between
the patient and his physician that should not be interfered with by the
government. Canada is a large country and while being able to possess up to 30
times the daily quantity of marihuana indicated by the health care practitioner

 under the MMAR appeared to be satisfactory to enable travel for up to a month

away from one source of supply, the limit in the MMPR to 150 g at any time, will
unreasonably restrict the viable constitutional exemption that some the Plaintiffs
and others similarly situated are entifled to possess at any time by limiting their
ability to travel away from their production facility and to have reasonabie
quantity of their medicine available fo them wherever they may be, depending
upon the grams per day approved by their physician. To interfere in this decision
between the doctor and his patient is arbitrary, overbroad, will resuit in grossly
disproportionate effects for some patients in violation of 5.7 of the Charter.

In reply to paragraphs 114-118 (dealing with the prohibition on non-dried
marihuana) the Plaintiffs, once again rely on the decision of the Supreme Court
of British Columbia in R v. Smith, 2012 BCSC 544, which was heard by the Court
of Appeal for British Columbia in December, 2013 and judgment is still reserved.
The Plaintiffs say that the limitation or restriction or prohibition on the use of non-
dried marihuana, approved by their physicians, does little or nothing to enhance
the government’s interest, including the government's interest in preventing
diversion of the drug, or controlling false and misleading claims of medical
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benefit. In accordance with Smith, the Plaintiffs say that this prohibition or
restriction is arbitrary and engages their rights to liberty and the security of their
persen, and if removed from patients, including the Plaintiffs and others in British
Columbia that are lawfuily entitled to use non-dried marihuana as a result of the
Smith decision, that decision by the Defendants, will cause them to have fo
choose between their liberty and their health if that restriction is re-imposed upon
them and will remove the benefit they enjoy under that decision to the use of
more effective medicine and to avoid the smoking of the medicine, which, as the
Defendants have documented is harmful to their health. The Plaintiffs say that
this prohibition is in violation of their rights under section 7 of the Charfer and is
arbitrary, overbroad and will result in grossly disproportionate effects.

in reply to paragraph 120 the Plaintiffs say that the onus is on the Defendants to
prescribe by law and demonstrably justify, in a free and democratic society. any
reasonable limits on their s. 7 Charfer rights. The Plaintiffs say that the objective
of the MMPR's removal of personal production by patients of cannabis

. (marihuana) or by a designated caregiver, and the other limitations in the MMPR

identified, and only to the extent applicable to personal producers or their
designated caregivers, are not of sufficient importance to warrant the overriding
of the Plaintiffs constitutional rights that are in issue. The Plaintiffs say that the
objective is not “pressing and substantial® in all of the circumstances; that the
means chosen is not reasonable and demonstrably justified; and while there
might be a rational connection between the means chosen and the objective, the
means chosen does not impair the right as little as possible in order to achieve
the objective and, there is no proportionality between the objective and the
effects of the legislation on the Chartfer protected interests of the Plaintiffs and
others similarly situated, that it limits.

; 2 ) &l -
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Date: 20140502

Docket: T-2030-13
Vancouver, Britisk Columbia, May 2, 2014

PRESENT: The Honourable Mr, Justice Mansen
BETWEEN:
NEIL ALLARD
TANYA BEEMISH
DAVID HEBERT
SHAWN DAVEY

Plaintiffs

and

HER MAJESTY THE QUEEN
IN RIGHT OF CANADA

Defendant
QRDER

UPON the Court issuing oral directions on March 20, 2014 requiring “the parties 0

submit a joint proposed timetable for completion of the remaining steps;

AND UPON the Court issuing a further dirsction on April 3, 2014 requiring the joint

proposed timetable to be submitted by Apﬁi’ 7,2014;

AND UPON reading, correspondence from counsel for the parties dated April 3, 2014

requesting an extension of time;
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AND UPON reading cotrespondence from counse! for the partics dated April 17, 2014,

and heazing submissions of counsel on May 2, 2054;

THIS COURT ORDERS that:

1. "This action will proceed by way of simplified action, as agreed fo by the parties and

pursuant to Rules 295 to 299 of the Federal Courts Rules, with two exceptions:

i. The parties will not be limited to the fifty question limit provided by Ruie 295, bat
will be limited 16 a reasonable limit not to exceed one hundred questions, unless
otherwise permitted by the Court on application by either party;

#i. The parties will not be prohibited to bring pre-trial motions under Rule 298, but must

seek leave of Court by way of motion to bring any such pre-trial motions.

2. The Partics shall complete the steps set ont below on or before the dates indicated:

}uly 15,2014 Parties® Lists of Documents
August 15, 2034 Examinations for Discovery
Septeraber 12, 2014 Motions arising from Examinations for Discovery
Qctober 1, 2014 Reguisition for PTC and P’i‘C Memoranda |
November 1, 2014 - Expert Reports
December 1, 2014 Trial Record (including Joint Book of
. Documents)
December 12, 2814 Rebuttal Expert Repotts
January 9, 2015 Plaintiffs’ Affidavits
1 Januvary 23, 2015 Defendant’s Affidavits
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3. Any requests to admit and responses thereto shall be completed by October 17, 2014

4, The Plaintiffs shall be jointly limited to 15 witnesses and the Defondant 10 15 witnesses,
including both fact and expert witnesses unless the parties otherwise agree. Witnesses

shall be made available for cross-examination at trial.

5. In order to ensure reasonable proportionality in respect of this mater, the parties are
agreed that the Defendant’s document productian and list of documents wiil be limited to

four categories of documents in its possession:

i, Publicly available documents that explain the evolution of the impugned legislative
and regulatory regime;

§i. Health Canada internal medical marihuana regujation policy documents;

sii. Heaith Canada consultation documents for the new Marihuana for Medical Purposes

Regulations;

iv. Medical and scientific research documents relating to medical marihuana in the

possession of Health Canada.

6. Trial is to commence on February 23, 2015, at 9:30 am (PST), in the city of Vancouver,
Province of British Columbia, 701 West Georgia Street, for a duration of three (3) weeks,

" which includes closing arguments.

7. The parties shall submit written memoranda of fact and law within seven (7) days of the

completion of the trial.

“Michael D. Manson”
Judge
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PART I - NATURE OF PROCEEDING

1. This proceeding is an action brought by four individuals, Neil Allard, Taziya
Beemish, David Hebert; and Shawn Davey (the “Plaintiffs”), who challengé the
constitutionality of certain aspects of Canada’s new medical marijuana regulatory
regime. They say that it vioiatés their 8. 7 Charter rights to liberty and security of the

person.

2. The four aspects of the regime with which the Plaintiffs take issue ate the
following:

{a) the replacement of a regulatory regime which once permitted home
cultivation of marijuana with one that provides access to migrijuana through
licensed producers;

(b).the prohibition on cultivation of marijuana in dwelling places and outdoor
areas; :

(c) the limits on the amount of matijuana for medical purposes that can be
possessed by an authorized individual; and

(d) the prohibition of production and possession of marijuang in non-dried

form (e.g., cannabis oils, salves, tinctures, edibles, efc.).

3. The Defendant Canada asserts that the new regime is consﬁtutiozﬁaiity sound
as it provides for reasonable access to a lawful supply of marijuana for those with a
demonstrated medical need, while addressing the significant public health, safety and
security concerns that arose under the former regime that permitted home cultivation.
There is no constitutional right of unlimited access to marijuana from any source, in

any amount, and in any form.

a7
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PART Ii — ADMISSIONS

As is set out at paragraph 1 of its statement of defence, the Defendant admits _

the allegations contained in paragraphs 10, 11, 12, 16, 17, 18, 19, 22, 23, 24, 25, 26,

27,28, 32,33, and -40 (1* sentence) of ﬂle amended statement of claim.

5.

1.

PART 1 - FACTUAL AND LEGAL CONTENTIONS

The Defendant makes the following factual contentions:

Marijuana is a Harmful Recreational Drug

When consumed, marijuana can have negative consequences on the
physical, psychological and social well-being of the user. '

Marijuana is one of the most trafficked illicit drugs in Canada. Indeed
Canada is also among the top producers of illicit marijuana in the world.

" Organized crime is involved in all levels of the martjuana trade. Canadian
.criminal producers have developed the capacity and sophistication to
produce on a commercial scale some of the most potent marijuana in the

world.

Canada is a signatory to three United Nations conventions that address the
production, manufacture, import, export, distribution, use and possession of
narcotic drugs, including marijuana: Single Convention on Narcotic Drugs,
1961, as amended by the 1972 Protocol Amending the Single Convention
on Narcotic Drugs, 1961; United Nations Convention on Psychotropic
Substances, 1971; and, United Nations Convention Against Hlicit Traffic in
Narcotic Drugs and Psychotropic Substances, 1988. The aim of the
conventions is to combat drug addiction, the abuse and illicit trade of
narcotic and psychotropic drugs like marijuana, and to limit their use fo
medical and scientific purposes.

98 .
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The Regulation of Drugs in Canada

In Canada, drugs and controlled substances are regulated through the Food
and Drugs Act (FDA) and the Cowntrolled Drugs and Substances Act
(CDDSA). The purpose of the former is o ensure that drugs sold in Canada
are safe, effective and of high quality. The purpose of the latter is to

protect healih and safety while reducing the potential for controlled .

substances and precursors from being diverted to the illicit market,

The FDA and its regulations are designed to protect the health and safety of
Canadians by establishing standards for drug manufacturing, labeling,
licensing and advertising. In particular, they require drug manufacturers fo
submit evidence regarding the safety, efficacy and quality of all drug
products intended for sale in Canada to Health Canada. Drug products are
only authorized for sale if their clinical benefits outweigh the rigks

agsociated with their use.

The CDSA provides a legislative framework for the control of substances
that impact mental processes and which, notwithstanding any therapeutic
value they may have, can harm heslth and society when diverted or

‘misused. These controls include prohibiting the possession, production and

distribution of controlled substances except as authorized by regulation or
via an exemption under s. 56 of the CDSA. -

The Medical Mariliuana Access Regulations (MMAR)
Historically, individuals could be authorized to possess dried marijuana or

to produce a limited mimber of marijuana plants for medical purposes
pursuant to exemptions issued under s. 56 of the CDSA. This provision

allows the Minister to exempt any person or class of persons from the -

application of the CDSA or its regulations if necessary for a medical or
scientific purpose or if it is otherwise in the public inferest.

In response to the decision of the Ontario Court of Appeal in R. v. Parker,

Canada promulgated the Medical Marihuana Access Regulations (MMAR)

in 2001. The MMAR. were designed to provide access to dried marijuana

for medical purposes in an expressly regulated environment, as opposed to
discretionary exemptions issued pursuant to s. 56 of the CDISA.

Under the MMAR, authorized persons who had the support of a medical
practitioner could obtain lawful access to marijuana in one of three ways:
(1) through a Personal-Use Production License (PUPL), pursuant to which
the individual was permitied to grow a designated quantity of matijuana for
his or her own use; (2) through a Designated Person Production License

(DPPL), pursuant to which the individual could designate another person to

grow a determined number of marijuang plants for him or her; or (3) by

99
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‘purchasing dried marijuana directly from Health Canada, which contracted
with a private company to produce and distribute marijuana on its behalf,

Undesirable Consequences of the MMAR

x. Since 2001, the number of persons authorized to possess marijuana for
medical purposes and the volume of marijuana such persons were
authorized to produce under the MMAR has grown exponentially, This
rapid expansion of marijuana production in residential dwellings has
resulted in 4 number of undesirable consequences, namely, increases in
risks to the health, safety and security of individuals producing marijuana
for medical purposes at home, their neighbours, and the public in general.

xi. In particular, residential marijuana production poses various risks such as
fize, electric hazards, mould, noxious odours and exposure to toxic
chemicals, Such risks are borne by the occupants and neighbours of homes
where marijuana is produced, including children. '

xii. Furthermore, the exponential growth of marijuana production under the
MMAR has increased the risk of diversion of marijuana to the illicit
recreational market.  Residential production also exposes residents and
their neighbours to the risk of violent home invasion by criminals seeking
illicit access to marijuana.

xiil. It is not possible to reasonably mitigate these risks through a system of
home inspections, both because of the large numbers of residences
involved and because of the heightened level of constitutionally protected
privacy inferests in-private dwellings..

xiv.  Similarly, it would not be practicable to attempt to impose quality or safety
standards on home marijuana cultivators who may lack the capacity,
knowledge or motivation to jmplement them. This situation poses a
particular risk for seriously ill persons who may then consume non-
standardized marijuana that could contain dangerous microbial or chemical
contaminants.

xv. These grave concerns about the harms associated with residential
production of marijuana under the MMAR were expressed to Health
Canada by various stakeholders, including municipalities, fire and police
authorities, homeowners, health care professionals, . neighbours and
program participants.



xvi.

XVii.

XViit.

XiX.,

KX,

XXi.

-5

Access to Marijuana under the MMAR

Access to medical marijuana under the MMAR. was not optimal for those
individuals who: (1) could not afford the significant capital costs required
to grow marijuana; (2) did not live in homes where growing marijusna was

~ permitted or practicaily feasible; (3) did not have the knowledge or ability

to grow marijuana; (4) did not have access to a reliable designated grower;
and/or (5) were not satisfied with the strain of marijuana that was offered
for sale by Health Canada under the MMAR.

The Mariiuana for Medical Pmpos;es Regulations (MMPR)

Following public consultation, the Marihuana for Medical Purposes
Regulations (MMPR) came into force on June 7, 2013, The MMPR created
a regulatory framework designed fo replace the MMAR, which was
repealed on March 31, 2014,

The MMPR. permitted the following: (1) possession of dried marijuana for
medical purposes by individuals who have the support of an authorized
health care practitioner; (2) production of dried marijuana by licensed
producers; and (3) sale and distribution of dried marijuana by licensed

- producers to individuals medically authorized to possess it.

Like manufacturers of drugs under the FDA and FDR, licensed producers
under the MMPR are subject to stringent regulatory requirements related to
security, Good Production Practices, packaging, labeling, shipping, record
keeping and reporting. The MMPR alse provide for adverse reaction
reporting and recalls of non-compliant marijuana by licensed producers, if
necessary.

Unlike the situation that prevailed under the MMAR, individuals
authorized to possess marijuana for medical purposes must now purchase it

101

exclusively from these regulated licensed producers, thereby ensuring the

availability of good quality marijuana for medical purposes that is safely
produced.

The MMPR limit the amount of marijuana for medical purposes that
individuals with medical support may possess at any time to either 30 times

the daily quantity of dried marijuana indicated by the individual’s health

care practiticner, or 150 grams of dried marijuana, whichever is less. This
limit is infended to decrease the risk of diversion to the illicit market and to
prevent individuals who possess marijuana for medical purposes from
becoming targets for theft and violence.

tnder the MMPR, licensed producers are not.permitted fo grow marijuana
in residential dwelling places. This restriction is designed to mitigate the

numerous public health and safety concerns that have arisen in respect of -
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the proliferation of increasingly large marijuana production facilities in
private dwellings that are not designed for horticultural production.

Under the MMPR, licensed producers are not pexmitted o grow marijuana
outdoors, This restriction is designed to decrease the risk of diversion as
well as cross-contamination with other nearby crops, particularly industrial
hemp.

The regulatory changes set out in the MMPR are intended both to address
the significant unintended negative consequences that resuited from the
MMAR, and to provide all medically authorized patients with access to
quality dried marijuana for medical purposes.

The Restriction on Nen-Dried Marijuzana

Like marijuana itself, the possession, production and distribution of
cannabis preparations and derivatives (e.g., oils, tinctures, salves, edible
products, creams made with extracts, efc.) are prohibited by the CDSA,
The MMPR {and, prior to its repeal, the MMAR) and the Narcotic Control
Regulations (NCR)) only provide for lawful access to marijuana for medical
purposes in dried form.

This effective prohibition on “non-dried marijuana” stemmed initially from

the fact that the Parker decision that precipitated development of the

MMAR. was based solely on judicial acceptance of a right to accessible
marijuana in dried form. However, the policy justification for mainienance
of this prohibition is threefold.

 First, although only limited clinical evidence exists regarding the use of

marijusna for medical purposes, the evidence that does exist is limited to
either dried marijuana or formulated therapeutic products that have been

‘approved under the rigorous process preseribed by the FDR {e.g., Sativex

® and Cesamet ®). The risks and benefits of unapproved cannabis
derivatives and preparations are not sufficiently known.

Second, the production, possession and distribution of unapproved
cannabis derivatives and preparations present serious threats to health and
public safety. In particular, the extraction of cannabis® active components

- and preparations from marijuana plant material through chemical processes
can involve the use of volatile chemicals that can cause explosions and fire,

Thixd, it would be difficult for law enforcement officisls to determine with
any confidence that cannabis preparations and derivatives were in fact
produced from a legally-obtained source of dried marijuana and constitute
a quantity of marijuana that does not exceed an individual’s possession
Himit.
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Licensed Produecers

To date, Health Canada ‘has received more than 1000 applications from

prospective licensed producers, of which 22 have been licensed so far.

These licensed producers ate selling dozens of different strains of
matijuana at prices ranging from approximately $5-$12 per gram. Several
of the licensed producers offer “compassionate pricing” (ilscounts for low
income customers.

Strains of Marijuana

The MMPR place no limit on the number of sirains that may be made
available by Heensed producers. The MMPR also provided a mechanism
whereby individuals previously authorized to possess marijuana under the
MMAR could sell the seeds or plants of their preferred strains of marijuana
to licensed producers.

Other than differences in the relative proportions of various cannabinoids
(patticularly THC and CBD), there is virtually no scientific basis for the
claim that different strains of marijuana have differing effectiveness as
treatments for particular symptoms.

Compliance with Internationa! Conventions

The International Narcotics Control Board (JNCB) is the independent and
quasi-judicial control organ for the 1mplementdtmn of the United
Nations drug convenhons :

While the INCB has repeatedly cntlclzed Canada for the regime set up by
the MMAR, the Board recently characterized the changes brought about by
the MMPR as positive, particularly in relation to the phasing out of

103

personal cultivation and the adoption of other measures aimed at™

preventing diversion,
Medical Marijuana Regulation in Other Jurisdictions

Canada’s MMPR is consistent with the approaches taken to the regulation
of access to marijuana for medical purposes in other jurisdictions such as
the Netherlands; Istael and the United States, particularly with respect to
promoting conunercial production by Heensed producers over residential
production by consumers.
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Appropriate Deses of Marijuana for Medical Purposes

While marijuana has not been approved as a drug under the FDA and the
FDR, the applicable scientific literature as well as the experience of
patients in the Netherlands and Israel indicate that an appropriate dosage to
be employed when marijuana is used for medical purposes is in the range
of up fo three grams per day, regardless of the method of administration
(i.e. smoked, vaporized or consumed orally):

By confrast, there is scant medical justification for the consumptlon of
marijuana for medical purposes above 5 grams per day. -

The Plaintiffs

Neil Allard

Under the MMAR, the Plaintiff Neil Allard held a PUPL and an ATP since

July 9, 2004,

M. Allard is currenily authorized to produce 98 plants indoors and to use a
daily amount of dried marijuana of less than or equal to 20 grams of
marijuana.

Mr. Allard has never had his marijuana tested for mould or other

contaminants, He has pever had his marijuana tested to determine the -

concentration of cannabinoids such as THC or CBD.

Mr. Allard is retired. His pension and disability benefits total
approximately $33,049.61 per year, after taxes. He has no debt. He owns
his home, whose worth was recently assessed at $241,300. He owns a car
worth. $3,000. He has approximately $23,000 in savings.

Tanxa Beemish

From January 4, 2013 to January 4, 2014 the Plaintiff Tanya Beemish had
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ann ATP under the MMAR that authorized her to possess a daﬂy amount of

dried man}uana of less than or equal to 5 grams.
Ms. Beemish no longer holds g valid ATP.

Ms. Beemish now purchases marijuana on the black market at a cost of $4
per g;ram.

Ms. Beemish receives approxirhately $619 per month in Canada Pensmn
Plan benefits and has no debt.
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David Hebert

The Plaintiff David Hebert is Ms. Beemish’s common law spouse.

Under the MMAR, Mr. Hebert was issued a DPPL on January 4, 2013,
with an expiry date of Jariuary 4, 2014. The DPPL authorized Mr. Hebert

to grow 25 plants indoors for use by Ms. Beemish, in accordance with her
ATP. A :

Mer. Hebert no longer holds a valid DPPL.

When he was doing so, Mr. Hebert spent between 50-100 hours per month
culfivating marijuana for Ms. Beemish.

Mr. Hebert is employed as an Environmental Protection Officer with the

British Columbia Ministry of the Environment. He earns approximately
$58,000 per year. -

Neither Mr. Hebert nor Ms. Beemish has ever had the marijuana grown by
Mr. Hebert tested for mould or other contaminants. Nor have they ever had
the marijuana tested fo determine its concentration of cannabinoids such as
THC or CBD.

" Shawn Davey

Under the MMAR, the Plaintiff Shawn Davey was first issved an ATP on
July 16, 2010,

On September 26, 2013, a PUPL and an ATP were issued to M. Davey
authorizing him to produce 112 plants indoors and to use a daily amount of
dried marijuana of less than or equal to 25 grams.

Mz, Davey presently receives $4,500 per month from an annuity as well as

$530 per month from a disability pension. He owns a truck which is worth -

approximately $2,000, an ATV which is worth approximately $3,000, a
camper which is worth approximately $1,000, and bas approximately
$10,000 in savings. ' '

Mir. Davey has never had his marijuana tested for mould or other
contaminants, Nor has he ever had his marijuana tested to defermine its
concentration of cannabineids such as THC or CBD.
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Affordability of Pﬁréhasing from a Licensed Producer

Ivii. The Plaintiffs all have the financial means to purchase medically justifiable
guantities of marijuana fiom licensed producers. As such, they all have
reasonable access to a lawful supply of medical marijuana,

Iviii. 'While the marginal per gram cost of obtaining marijuana from a licensed
producer as opposed to cultivating at home may initially be higher for
some individoals who have already invested in marijuana production
facilities, it is possible that that cost will decrease over time as a result of
factors such as competition among licensed producers, economies of scale,
lower costs for skilled labour and technological innovation.

6. The Defendant makes the following legal contentions:

106

i.  The impugned provisions of the medical marijnana regulatory regime do -

not violate s, 7 of the Charter.

it. In the alternative, any breach of s. 7 of the Charter is justiﬁable‘ as a
reasonable Hmit under s, 1.

The Provision of Access to Medical Marijuana Exclusively Through
Licensed Producers Does Not Violate Section 7 of the Charter

iii. The Plaintiffs assert that the replacement of a medical marijuana access
regime that permitted home cultivation with onc founded upon supply
being assured by licensed producers engages their s, 7 Charter intevests for

two main reasons. First, they say that they cannot afford to purchase a

sufficient quanfity of marjjuana from licensed producers to meet their
medical needs. Second they say that they will not be able o obtain the
strains of marijvana from licensed producers that they require for their
medical needs. As is set out above, both of these contentions are factually
unfounded.

iv. Furthenmore, even if a hypothetical plaintiff could demonstrate that,
notwithstanding his or her financial capacity to cultivate marijuana at
home, that plaintiff is incapable of purchasing marijuana from lcensed

_ producers, no breach of s. 7 of the Charter would arise. This is because the
rights to life, liberty and security of the person tnder s. 7 of the Charter do

- not encompass a right to produce one’s own medication in order to avoid
the cost of purchasing commercially available equivalents.

v.  Such economic interests are not protected by s. 7 of the Charter. Nor does
" 5. 7 include the right to access a particular drug of choice where reasonable
alternatives are available.
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For the same reasons, requiring medical marijuana to be obtained from
licensed producers does not fall within the s. 7 liberty inierest that protects
the ability to make fundamentally personal decisions that go to the core of
what it means to enjoy individpal dignity and independence,

The Plaintiffs’ assertion that their inability to cultivate marijuana at home
under the MMPR will deprive them of access to the strains of marijuana

that they require in order to manage. their medical symptoms (and thus .

engage their s. 7 Charter intevests) is also unfounded,

The MMPR place no limit on the number of strains that may be made
available by licensed producers, and there -are curtently more than 80
different strains available for purchase from licensed producers. The
MMPR also provided a mechanism whereby individuals were permitted to
sell the seeds or plants of their preferred sirains of marijuana to licensed
producers in order to have them produce a speclﬁc strain that they can then
purchase.

Furthermore, other than differences in the relative propertions of various
cannabinoids (particularly THC and CBD), there is little scientific basis for
the claim that different strains of marijuana have differing effectiveness as
treatments for particular symptoms,

In the aliernative, if the restriction on personal production does engage the
Plaintiffs' life or security interests, any such deprivation is consistent with
the principles of fundamental justice.

While the potential senction of imprisonment should the Plaintiffs
personally produce marijuana in contravention of the impugned legislation
does engage their liberty interests, any such deprivation would not violate
any principles of fundamental justice, including arbitrariness, gross
disproportionality and overbreadth.

The restriction on personal production furthers pressing goals that are

consistent with the goals of health and public safety that underlie the
regulation of marijuana under the CDSA, The MMPR furthers these goals
in a manner that is neither grossly disproportionate, overbroad nor
arbitrary. :
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Limits on Production Loeations Do Not Violate Section 7 of the
Charter '

The MMPR'’s limits on outdoor and residential cultivation do not engage
the Plaintiffs interests under s. 7 of the Charter,

This is so because the right. to life, liberty and security of the person does
not encompass a right to produce controlled substances in the location of
one's choosing,

Nor do the MMPR’s limits on production locations fall within the s. 7
liberty interest that protects the ability to make fundamentally personal
decisions that go to the core of what it means fo enjoy individual dignity
and independence,

In the alternative, if the restriction on production locations engages the
Plaintiffs' Jife or security interests, any such deprivation is consistent with
the principles of fundamental justice.

The restriction on residential and outdoor production furthers pressing
goals that are consistent with the promotion of health and public safety that
underlie the regulation of controlled substances such as matijuana under
the CDSA, including the prevention of their diversion and abuse. The
MMPR furthers these goals in a manner that is neither grossly
disproportionate, overbroad nor arbitrary.

Similarly, while the potential sanction of imprisonment,  should the
Plaintiffs contravene the limits on production locations established by the
impugned legislation, does engage their liberty interests, any such
deprivation would not violate any principles of fundamental justice,
including arbirariness, gross disproportionality and overbreadth,

Limits on Possession Amounts Do Not Violate Section 7 of the Charter

The MMPR’s limit on the armount of marijuana that may be possessed at
any time by authorized persons does not violate the Plaintiffs® 5. 7 Charter

ights. o
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This is so because the right to life, libei‘ty and security of the person does .

not encompass a right to possess unlimited quantities of controfied
substances. '

The Plaintiffs’ assertion that the MMPR’s possession limit engages their
liberty interests because it interferes with their ability to fravel is
unfounded. If the Plaintiffs were to choose to travel while possessing
marijuana in their curvent authorized amounts, they would simply have to
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teturn to their homes every few days or weeks to replenish their supply.
This period would be even longer (6 weeks to 5 months) if they consumed
a quantity of marijuana more in line with what international experience has
shown is medically justifiabie (i.e., up to 3 grams per day).

-

A limit on marijuana possession which reduces an individual’s range of

convenient travel destinations does not engage s, 7 of the Charter as the
choice of how far to go on a voyage is not a fundamentally personal
decision that goes to the core of what it means fo enjoy individual dignity
and independence. In other words, there is no right to lengthy travel
protected by s. 7 of the Charter.

In the alternative, if the MMPR’s possession limit does engage the
Plaintiffs’ life, liberty or security interests, any such deprivation is
congistent with the principles of fundamental justice.

While the potential sanction of imprisonment should the Plaintiffs
confravenc the limits on possession amounis established by the impugned
legislation does engage their liberty interests, any such deprivation would
not violate any principles of fupdamental justice, including arbitrariness,
gross disproportionality and overbreadth. -

The restriction on possession furthers pressing goais that are consistent
with the goals of health and public safety that underlie the regulation of
marijuana under the CDSA.

The MMPR furthers these goals in a manner that is neither grossly -

disproportionate, overbroad nor arbitrary,

Prehibition on Nen-Dried Marijuana Does Not Violate 5. 7 of the
Charter '

The prokibition on non-dried marijuana does not viclate s. 7 of the Charter.

The right to life, liberty and security of the person does not encompass the

_ ight to produce and possess controlled substances in a form or manner of

one's choosing, regardless of medical need or the availability of reasonable
alternative treatments,

Ner does this limit fall within the s. 7 Iiberty interest that protects the
ability to make fundamentally personal decisions that “go to the core of
what it means to enjoy individual dignity and independence.”

While the potential sanction of imprisonment should the Plaintiffs produce
Or possess non-dried marijusna in contravention of the impugned
legislation does engage their liberty interests, any such deprivation would
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not violate any principles of fundamental justice, including arbitrariness,
gross disproportionality and overbreadih.

xxxi. In the alternative, if the restriction on the availability of non-dried
marijuana does engage the Plaintiffs’ liberty or security interests, any such
deprivation is consistent with the principles of findamental justice.

xxxii. This restriction finthers pres&ing goals that ate consistent with the goals of
health and public safety that underlie the regulation of marijuana under the
CDSA.

xxxiii, The MMPR furthers these goals in a manner that is neither grossly
disproportionate, overbroad nor arbitrary

Section 1 of the Charter

xxxiv. In the further alternative, if the MMPR do violate s, 7 of the Charter, any
| such violation represents a reasonable imit under s. 1 of the Charter.

PART IV - ISSUES TO BE DETERMINED AT TRIAL
7. The igsues to be defermined at trigl are:

i. whether a regulatory regime that provides for access to medical marijuana
exclusively through licensed producers violates s, 7 of the Charter;

ii, whether the requirement that medical marijuana be grown indoors and in
buildings other than dwelling places violates s. 7 of the Charter;

Ciii.  whether limiting the amount of marijuana that can be possessed to the

lesser of 150g or 30 times what has been authorized by a medwal'

practitioner violates s. 7 of the Charter; -

iv. whether limiting production and possession of medical manjuana, to its
dried form violates 5. 7 of the Charter; and

v. if any of the above aspects of the MMPR are found {o constitute violations
of s, 7 of the Charter, whether they are reasonably justifiable under s. 1.
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PART ¥V — RULE 263 ISSUES

Possibility of Settiéﬁent
8. The Defendant is of the view that there is no possibiiify of a negotiated

settlement of this constitutional challenge to federal legislation.

Simplification of Issues
9. The Defendant is of the view that there are no additional measures that ought

to be taken to simplify the issues to be determined by the Court at trial.

Expert Witnesses
10.  As per the Direction of the Court {Manson 1.} dated May 2, 20'14, the pariies
must file any expert reports by November 1, 2014 and any rebuttal expert reports by

December 12,2014,

1. The Defendant is of the view that there are no issues that will arise from the

affidavits of Defendant’s expert witnesses.

Lay Witness Affidavits
12, As per the Direction of the Court (Manson J.) dated May 2, 2014, the
Plaintiffs must file their affidavits by January 9, 2015 and the Defendant must file its

affidavits by January 23, 2015,

13, The Defendant is of the view that there are no issues that will arise from the

affidavits of Defendant’s lay witnesses.
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The Possibility of Obtaining Admissions
4. Asper the Direction of the Court (Manson 1.} dated May 2, 2014, any notices

to admit and responses thereto must be completed by October 17, 2014.

The Issue of Liability

N/A

Damages

N/A.

" Duration and Date of Trial
15. As per the Direction of the Court (Manson J.) dated May 2, 2-(}14, the trial of
this matter is scheduled for a duration of three weeks, commencing on February 23,

2015,

Advisability of an Assessor

16. . The Defendant does not belicve an assessor would be appropriate.

Interpreters
17. The Defendant does not believe that interpretets will be needed as there is no
indication that any of the witnesses will be testifying in a language other than

English.
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Notice of Constitutional Question
18.  The Plaintiffs have served a Notice of Constitutional Question in accordance

with s. 57 of the Federal Courts Act.

Trial Record

19, ° The Trial Record- should consist of the {_Iocuments listed under Rule 269,

Any Other Maiter
20, The Defendant will advise of any other matters during the course of the pre-

trial conference.

ALL OF WHICH IS RESPECTFULLY SUBMITTED,

DATED at the City of Vancouver, in the Province of British Columbla, this
20% day of September 2014,

| R 4

/1 an Brongers
Counsel for the Defendant

j
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(A) A concise statement of the nature of the proceeding

1. The Plaintiffs have been medically approved by their medical practitioner under
the provisions of the Narcofic Control Regulations (NCR) or the Medicai Manhuana
~Access Regulat:ons (MMAR)} or the Marihuana for Medical Purposes Regu!atfons
(MMPR) pursuant to the Controlled Drugs and Substances Act (CDSA) to possess and
{under the MMAR) to produce Cannabés {marihuana) for themselves as their medicine
for their part;cuiar ilinesses or to have the Cannabis (manhuana) grown for them by a . |
demgnated grower!caregwer - ' |

2. By way of statement of claim filed on December 10, 2013 the F’Iamtlffs‘
commenced an action agamst the Defendant wnth respect o aspects of its prcposed
repeal of the MMAR on the grounds of the unconstitutionality of the MMPR in that
regard.

3. The Plaintiffs plead and rely on sections 7, 24(1) and 52(1) of the Charter, Part 1
of the Constitution Act, 1982 and say that the MMPR, only to the extent specifically
challenged, are not saved under s. 1 of the Charfer as reasonable limits that are -
demonstrably justified in a free and Democratic society.

4. The Plaintiffs seeks declarations, pursuant to sections 7, 24(1) and 52(1) of the
Charter, Part 1 of the Constitution Act, 1982:

1. that a “éonstitutionaiiy viable exemption” ﬁ;om the provisions of the CDSA
to enable the medical use, by medically approved persons, of Cannabis
{in any of its effective forms), includes the right of the patient (or a person
designated as responsible for the patient) to not only possess' and use
Cannabis in any of its forms, but to also cultivate or produce and possess
Cannabis in any form that is effective for the treatment of the patient's
maedical condition;

2. that the MMPR (which came into force on June 19, 2013) are
unconstitutional only to the extent that they unreasonably restrict the s. 7

Charter constitutional right of a medically approved patien_t to reasonable
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access to their medicine by way of a safe and continuous supply, and are

inconsistent therewith by failing fo provide for the continued personal

production of their medicine by the patient or a designated caregiver of the

patient, as provided for currently in the MMAR fn violation or that will result
in the violation of the constitutiona!'rights bf'su?;h patients to liberty and the
security of their persons, pursuant to s. 7 of the Canadian Charter of
Rights and Freedoms and cannot be saved by 8. 1 thereof;

that the limits in the NCR, and MMPR, as in the MMAR, to possessing,
selling or prz_fviding only “dried marihuana’ ‘as.'_'e arbitrary, overbroad and
result in grossly 6ispropor-tionate effects and constitute an unreasonable
restriction on the s. 7 Charfer rights of these patients and producers and
are not saved by s. 1 of the Charfer, in accordance with the principies and -
findings underlying the judicial decision in R. v. Smith, 2012 BCSC 544
(since affirmed by the BC Court of Appeal in R. v. Smith 2014 BCCA 322
except as to remedy}.

that the provisions in the MMPR (ss.12 — 15) that specifically limit
production by- a ‘Licenced Producer’ of Cannabis to “indoors”, prohibiting
any, even temporary, outdoor production and prohibiting production in “a
dwelling house,” are unconstitutional, to the extent that they might be
found to be appiicable to a patienf generally, a patient personal producer
or his or her designated caregiver. Such limits and restrictions amount to
arbitrary, and overbroad limitations and result in grossly disproportionate
effects and unreasonable restrictions on the patients s. 7 Charter right to
possess, produce and store for their medical purposes, and are
inconsistent therewith and these limitations are not saved by section 1 of
the Charler.

that the provision in the MMPR (s.5 and in particular paragraph (c)) that
specifically restrict the amounts relating to possession and storage by
patients, to the “30 x the dailly quantity authorized or 150 gram maximum,
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whichever is the lesser”, and other similar related limitations applicable or
imposed upon ‘Licenced Producers’ in relation to their registered clients/
patients are unconstitutional, to the extent that they are abplicabie fo a
patient genera[!f, a r.;atient personal producer or his or her designated.
caregiver. Such limits, whether in the NCR and/or in the MMPR,- amount
to arbiirary' unreasonable restrictions on the patients 8.7 Charter right to
possess, produce and store for their’ medical purposes, and are
~ inconsistent therewith and these limitaticns are not saved by_secﬂon 1 of_ '
the Charter. - ' R

5 - In addition, the Plaintiffs seek an Order under s.24(1') of the Canadian Charfer of
Rights and Freedoms, as the appropriate and just final remedy, declaring the full ambit’
and scope of the medically approved patient's constitutional rights to produce, possess
and store their medicine, pursuant to s. 7 of the Charter, without any unreasonable
and unnecessary restrictions.

6. In the alternative o (5) above, the Plaintiffs seek a permanent constitutional
exemption from s.4,5 and 7 of the CDSA for all persons holding an authorization to
possess and a personal production license as well as all persons holding an
authorization fo possess and who have a person designated to produce for them under
the MMAR, including the designated producer, until such further Order of the court

7. I the further alternative to (5) and (8) above, the Plaintiffs seek an order in the
hature of a permanent exemption/injunction preserving the provisions of the MMAR
relating to personal production, possession, production location and siorage by a
patient or designated caregiver and related ancillary provisions, and if necessaty,
- limiting the applicability of cerfain provisions of the MMPR to such patients or
designated caregivers, until such time as the Defendant makes appropriate
amendments to the MMPR to comply with any decision of this Court with respect 1o the
unconsiitutionality thereof.

8. The Defendant does not admif the Plaintiffs’ claims and the substantive facts on
which it is brought as set out in its defence dated February 14, 2014.
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{B}] Anyadmissions of the party

g. The Defendanis have advised that they will not be requesting any admissions.
The Defendants have admitted in paragraph 1 of the Statemment of Defence the
allegations contained in the Amended Statement of Claim at paragraphs 10-12, 16-18,
22-28, 32-33 and 40 ({first sentence). The Plaintiffs anticipate requesting further
admissions from the Defendants in accordance with the Order of Manson J. requiring
such requests to -'admit and the respo_‘nses thereto to be completed by October 17,
2014, ‘ ' o

(C) The facfusﬁ and fegal contentions of the party

10. The Plaintiffs have been medically approved by their medical practitioner under
the provisions of the NCR, C.R.C,, c.1041 or MMAR SOR/2001-227 or the MMPR
SOR/2013-118, pursuant to the CDSA S.C.1996, ¢.19, to possess, and under the
MMAR, to produce Cannabis (marihuana) for themselves as their medicine for their
particular illnesses or to have the Cannabis {marihuana) grown for them by a
designated grower/caregiver; '

11.  As a resulf of the decision of the Ontario Court of Appeal in R. v. Parker (2000)
49 O.R. (3d) 481 (Ont.C.A) (leave to appeal to the Supreme Court of Canada
dismissed) recently reaffirmed by that Court in Her Majesty the Queen and Matthew
Mernagh (2013) Ont.C.A 67 {February 1, 2013) (leave to appeal to the Supreme Court
of Canada dismissed July 25, 2013), the Government of Canada was required, in order
to ensure that the CDSA was in compliance with the Canadian Constitution and in
particular s. 7 of the Canadian Charter of Rights and Freedoms, to put in place a
“constitutionally viable medical exemption” to the prohibition againsi thé possession
and cultivation of marihuana. The faillure on the part of the government ‘to provide
reasonable access for medical purposes’ as an exemption fo the general prohibition
violated s. 7 of the Canadian Charter of Righis and Freedoms in that the ‘liberty’ and
‘security of the person’ of the patient was affected in a manner that was inconsistent
with the “principles of fundamental justice”. The court found that patients were being
forced to choose hetween their "liberty” and their “health”. This ultimately led at first to
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exemptions pursuant to s. 56 of the CDSA and then to the promulgation of the MMAR
pursuant to section 55 of the CDSA.

12. Th:ereaﬂer, various successful constitutional challenges took place to the
unreasonable restrictions on the s. 7 Charter rights of patients or their designate, in the
MMAR, limiting the number of patients a designated grower could produce for, limiting
how many licences could exist at any one iocation, and limiting possession to ‘dried
marihuana’. The ambit and scope of -the 'ccnstituﬁonai right to safe, continuous,

Teasonable access o cannabis (maﬂhuana) as meci;cme mc!udmg the. personai,
producnon thereof of production by a desngnate was cont;nued notw:thstanding the
advent of a government supply, as another option. The  ambit and scope of the
program was considered by the Federal Court Trial Division and the Federal Court of
Appeal in striking down a provision of the Regulations as a negative restriction on the
section 7, liberty and the seéurity of the person constitutional rights in Sfetkopoulos
(infra); See also Wakeford v. Canada, [1998] O.J. 3522; {2000} 0.J.1479; [2002] O.J.
No. 85, (Ont. CA); R v. Krieger, 2000 ABQB 1012, 2003 ABCA 85, 2008, ABCA 394;
Hitzig v. Canada (2003}, 177 OAC 321; Sfetkopoulos v. AG Canada, 2008 FC 33
(FCTD) and 2008 FCA 328 (FCA) and R v. Smith, 2012 BCSC 544 and affirmed in
2014 BCCA 322 except as to remedy, and R. v. Beren and Swallow 2009 BCSC 429.)

13.  The Plaintiffs plead and rely on ss. 7, 24{1) and 52(1) of the Canadian Charfer
of Rights and Freedoms (the “Charter”), Part 1 of the Constitution Act, 1982 being
Schedule B 1o the Canada Act, 1982 (U.K)) 1882, c.11 (the “Constitution Act 1982")
and say that the MMPR, only to the extent specifically challenged, are not saved under

s. 1 of the Charfer as reasonable limits that are demonstrably justified in a free and
Democratic society.

14.  In addition to the specific judicial decisions considering the issue of medical
marihuana and the specific MMAR program, referred to above , the Plaintiffs also rely
upon the decisions of the Supreme Court of Canada in R. v. Malmo Levine; R. v.
Caine, 2003 SCC 74, with respect to the svidence of hamm at that time (paras 40 — 61),
pointing out the distinction between the recreational and medical use cannabis
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| (marihuana) arising under s.7 of the Charter(para.88), and the propriety of baianbing
societal and individual interests in 8.7 {para’s 24 — 89) and the decisions of that court in
Canada (Alty. Gen.) v. PHS Community Services Society, 2011 SCC 44, and Canada
{Atty. Gen.} v. Bedford, 2013 8CC 72, on the issues of s. 7 Charfer analysis where
“liberty” and “the security of the person” are engaged, and the applicable “principles of
" fundamental justice” such as “arbitrariness, overbreadth and gross disprbporﬁonaiity in
effects”, and as setting out a recent consideration of the proper procedure in Charter
analysis, including matters pertaining to section 1 thereof.

15. The'Pi‘aintiﬁs seek a:&eciafation, pursuant to s. 52 (1) of the C,aﬁadiaﬁ Charter.
Of Rig'hts and Freedoms that ‘abenstitutionaily viable exemption’ from the provisions of -
the Controlled Drugs and Substances Act {CDSA}, in accordance with the principles
and findings undertying the judicial decisions in R v. Parker, (2000), 49 O. R. (3d) 481;

Hitzig v. Canada (2003), 231 D.L.R. (4th) 104 and R v. Memagh, 2013 ONCA 6?'; and

the decisions of this Court and the Federal Court of Appeal in Sfetkopoulos v. AG

Canada 2008 FC 33 (FCTD) and 2008 FCA 328 (FCA), supra; to enable the medical

use, by medically approved persons, of Cannabis, in any of its effective forms, includes’
the right of the patient (or a person designaied as responsibie for the patient), to not

only péssess and use Cannabis in any of its forms, but also to cultivate or produce and

possess Cannabis in any form, that is effective for the t%eatment of the paﬁent’s

medical condition.

16.  The Plaintiffs seek a declaration under 5.52(1) of the Charfer that the Marihuana
for Medical Purposes Regulations (MMFR) that came into force on June 19, 2013, and
which run together or concurrently with the Medical Marihuana Access Regulations
{(MMAR) uniit March 31, 2014, when the MMAR will be repealed by the MMPR, are
- unconstitutional only to the extent that the MMPR unreasonably restricts the s. 7
Charter constitutional right of a medically approved patient {0 reasonable access to
their medicine by way of a safe and continucus supply, and are inconsistent therewith
by failing to provide for the continued personal production of their medicine by the
patient or a designated caregiver of the patient, as provided for currently in the MMAR,
and as such violates the conslitutional rights of such patients pursuant to s. 7 of the
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17.  The Plaintiffs also seek other various declarations pursuant to 8.52{1) of the
Charter that are set out in detail in the prayer for relief in the Statement of Claim as set
out above. They include declaraﬁbns with respect to the fimitation of “dried
" marihuana”, the limitations on “Licenced Producers” in refation fo producing “indoors”
and preventing even temporary indoor production and prohibiting producﬁon in a
dwelling house. They also seek gi,ediarations with respect fo the 150 gram maximum

.. that a Licenced Producer can ship anx‘:i;a.patient possess at any time.

18, The Plaintiffs intend to seek an Order under s. 24(1) of the Charler, as the
appropriate and just final remedy, for a constitutional exemption from 34 5 and 7 of
the Controlled Drugs and Substances Act for all medicéily approved patients/persons,
including those holding an authorization to possess and a personal production licence,
and those persons holding an authorization to possess and who have a person
designated to produce for them under the MMAR, including that designated grower.
The Plaintiffs further sought an interimfinterlocutory order in the nature of mandamus
to compe! the Defendant to process all applications, renewals and modifications to any
licences pursuant fo the MMAR -in accordance with all of its provisions (other than
those challenged as unconstitutional herein), notwithstanding ss. 230, 233»234, 237-
238, 240-243 of the MMPR relating to applications under the MMAR after September
30th, 2013, as reflected in the amended MMAR sections 41-48, or such further Order
of the coutt as may be necessary.

19.  Or, in the further altemative, the Plaintiffs seek an order in the nature of a
permanent exemption / injunction preserving the provisions of the MMAR relating fo
personal production, possession, production location and storage by a patient or
designated caregiver and related ancillary provisions, and if necessary, limiting the
applicability of certain provisions of the MMPR to such patients or designated
caregivers, until such time as the Defendants makes appropriate amendments to the
MMPR to comply with any decision of this Court with respect to the unconstitutionality
thereof.
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20.  The Narcotic Control Regulation (NCR) pursuant to the former Narcotic Control
Act, but carried forward under the CDSA, provides in s.53(2) that a practitioner may
administer a narcotic to a person or animal or prescribe, sell or provide a nai;cotib for a
person 6r animal if the person is a patient under his or her professional -treatmeht and
the narcotic is required for a condition for which the person is ret:_ei’ving treatment.
Subsection {5} has been added by the MMPR effective March 31,;'2(}14 to hmit the
administration by a health care practitioner.to “dried marihuané" to & person, or to

'prescnbe or transfer it for a person that is a patient under their profasswnai treatment

: and that the “dried marhuana” is’ required for the condition for whtch tha person is o

recewmg treatment.

21.  The Plaintiffs are all medicaily approved patients ordinarily resident in Canada,
as patien@s approved under the NCR, the MMAR or under the MMPR. More
specifically, they are patients holding either an authorization in writing from a
practitioner under the NCR, or an authorization to possess (ATP) together with a
personal production licence (PPL) under the MMAR, or are having a caregiver parson
responsible for them designated as the grower fOi’ them (DG) under the MMAR. They
seek to be able to continue to personally produce or have a caregiver produce their

medicine for them in that regard once they have a “medical document’ under the
MMPR.

22.  The MMAR Regulations authorize in Part 2 (ss.24-33) the personal pri_:duction
or by a designated person (s5.34-42) a certain number of cannabis {(marihuana) plants
if the person is ordinarily resident in Canada and has reached the age of 18 years
(s.25). The maximum number of plants to be produced is calculated depending upon
the daily amount of the dried marihuana authorized in grams and the formula is set out
in .30 of the Regulations. The maximum amount that can be stored depends upon
the amount one is authorized to produce and is set out in 5.31 of the Regulations.
There are no limitations on the location of the production facility insofar as a “dwelling
house” is concerned as long as it is not adjacent to a school, public playground,
daycare facility or other public place frequented mainly by persons under 18 years of
age (8.28(q)) if the production is entirely outdoor or partly indoors and outdoors.
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23.  The holder of the licence to produce may produce marihuana only at the
production site and production area authorized and is not permitted to simultaneously
produce marihuana partly indoors and parily outdoors and if the production area for a
licence is partly indoors and partly outdoors the holder is not permitted to produce
outdoors if the production site is ac_ijécen‘t to a school, public playground, daycare
facility or othgr p_ubiic'piace frequented mainly by persons under the age of 18 years
(ss.52-53). o . | |

24. The MMAR in's.1 def ines “dned marihuana” as harvested marihuana that's. been_ f_

subjected to any dry;ng process and in s.2 the authonzatron to possess is limited to e

“dried marihuana” and consequently various other provisions of the Regulations refer |

to the amounts in storage of “dried marihuana” only. This limitation to “dried
marihuana’; only in the legisiation has been successfully challenged in R v. Smith,
2012 BCSC 544, (affirmed by the BCCA, except as to remedy 2014 BCCA 322), in
British Columbia only, as unreasonable and too restiictive on the constitutional right of
reasonable access for medical purposes arising under s. 7 of the Canadian Charter of
Rights and Freedbms and found not to be saved under section 1 thereof, Consequently
that limitation no longer applies to those patients located in British Columbia, but
continues to apply elsewhere in Canada. "The appeal by the Crown in R. v. Smith was
heard December 6, 2013 and on August 14", 2014 the majority (written reasons of
Garson, JA. concurred in by Levine, J.A.,, Chiasson, J.A. dissenting), allowed the
appeal but only to the extent of varying the remedy ordered by the Tral Judge of
striking out the word “dried” in the Ieg;slatton and upheid that the restriction to dried
marihuana in the MMAR breached the s.7 rights of individuals who had been issued
authorizations to possess but requzred other forms of cannabis to treat the symptoms
of their serious iliness, as being arbifrary and unjustifiable in a free and democratic
sociely. The majority suspended the effect of its judgment for one year in order to
allow Parliament time to determine how best to amend “the regulatory scheme” to
ensure its constitutionality.
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25, The Plaintiffs produce their medicine either indoors in their dwelling house or
residence andfor an outbuilding on the same property and some produce cutdoors on
their. property or other property, and some produce both indoors and outdoors,
depending upon the -time of the year and what is most effecti\}e for the production of
their plant medicine. Consent of the owner of the prdperty is required i the paﬁent is
_not “ordinarily resident” at that property (8.27(1)(b)). Some of the Plaintiffs, whc are all
from British Columbia, use “dried marihuana” in vanous fcrms including by way of
smoking, vaporizing, or edibles, and some use other forms of marzhuana other than
' “‘dned marihuana” that are effective for the particular mdmduai Some of them find that
* “raw marthuana’ , which has not been dried or had heat app!ied to i, for example raw
marihuana juice extracted by a juicer machine, to be a rﬁore effective treatment for
their particular ailment. Other effective forms of treatment derived from raw marihuana
include the use of exiracts such as oils, salves, creams. Individual prescribers have
developed these treatment techniques after much trial and error, and as a result have
determined that the use of raw marihuana in various forms is a more effective for the
treatment of thé prescriber's particular illness. Some of the Plaintiffs have been
producing their own medicine under the MMAR for a considerable period of time, and
as such have invested in and constructed appropriate facilities and equipment to do so,
including equipment to fimit the impact of such production on others and for security
purposes, and have gone to considerable lengths to ensure a safe, uncontaminated,
production site to the need to avoid a negative impact on their weakened immune
éystems cause by their various illnesses. They have not had any fires, nor suffered
from any toxic moid, nor been subjected to any attempted thefts. Most of the Plaintiffs
. found that they could not afford to purchase a safe, continuous and consistent quality
supply of their medical marihuana from the black market, including the grey market of
compassion clubs and dispensaries, nor could they acquire what they need through thé
government supply provided by Prairie Plant Systems. As a result of the inadequacies
of supply of medical marihuana just described, the Plaintiffs produce their own
marihuana, and have taken substantial steps to control their production of marihuana
o ensure the safely, quality and regularity of the marthuana produced, at an affordable
cost, and they have made sure that their medical marihuana is grown in a safe and
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entitied to a constitutionally viable exemption from the CDSA that proﬁicies them with
reasonable access to their medicine. Under the existing case law involving the ambit
and scope of 8.7 in this context a right to produce for oneself was included. The
Government proposes {o take that away completely. |t is submitied tha't that is at least
arbitrary as contrary to the purposes of the CDSA, ‘overbroad’ in going beyond what is
necessary and will result in ‘grossly disproportionate effects’ at least upon thos_e who
will no longer be able to afford a reasonable effective continuous supply, via!ating-
some 8.7 patients rights and that in order to do so the onus is on the Government to
estabhsh that the MMPR isa reasonabie fimitto that extent under s.1 of the Charter - |

39. Sectaon ‘i of the Chaffer guarantees the rights and freedoms set cut in the
Charter and sets out the explicit criteria against which limitations on those rights and
freedoms may be measured. The onus of proving that a limitation on a Chartsr right 'is
reasonable and demonstrably justified in a free and democratic society rests upon the
party seeking fo uphold limitation. The standard of proof is on a balance of
probabilities. (1) the objective to be served by the measure limiting a Charter right nﬁust
be sufficiently important, at least relating to societal concerns that are pressing and
substantial in a free and democratic society, to warrant overriding a constitutionally
protected right or freedom; and (2) the means must be reasonable and demonstrably
justified, in proportion to the importance of the objective. The proportionality test
involves 3 components — (i) the measure must be fair and not arbitrary, carefully
designed to achieve the objective in question, and rationally connected to that
objective; (i} the means should impair the Charfer right as litle as possible; and {iii)
they must be a proportionality between the effects of the limiting measure and the
objective. '

The Plaintiffs
Neil Altard

40.  The Plaintif, Neil Allard (“Mr. Allard™ has been unable to work for Veterans
Affairs Canada since 1995 and Health Canada declared him on permanent medical

retirement in 1999. He suffers from “Myalgic Encephalomyslitis”, a serious neurimmune
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disorder, as well as clinical depression.

41, Mr. Allard cumrently receives pension and wage loss repiacement paymenis

totaling approximately $2,700 net per month. When the Mr, Allard turns 65 his i ncome
. will decrease to $24,000 per year.

42, M. A!iard suffers a sensitivity to pharmaceuhcai medications which caused his

doctors to recommend medical marihuana as a treatment The results have been very
pos:twe

43.  Mr. Allard initially obtained his medical marihuana through the BC Compassion
Club Society in Vancouver, but found that he clould not afford the costs of
approximately $500 per month, and he was not satisfied with the quality and types of
marihuana that were available. He realized that to obtain the types of marihuana he
needed to treat his iliness, and at a cost he could afford, he would have to producs for
himself. He did his own research, took a course on medical marihuana, and then
cbtained the appropriate licences. He has been able to produce outdoors in the
summer and in a greenhouse part of the year. He produces indoors in the winter
months.

44.  Mr. Allard’s indoor site was built by professional certified tradespeople, in the
basement of his home, to ensure safety and building standards were met. 'An
inspection was conducted by BC Hydro. He ensures all precautions are taken, to avoid
any contaminations such as mold. He has installed significant security features.

45.  The Mr. Allard is currently authorized by his Doctor under the MMAR to use 20 g
per day and is able to provide for all his needs by producing for himself at a cost of
approximately $200-300 per month. He grows organically and each plant often vields
less than an ounce. He uses dried cannabis, as well as oils and finctures, which
effectively treats his iliness. He feérs that he will no longer be able {o acquire safe,
high-quality marihuana if he cannot produce his own. Based on illicit market and
estimated licenced producer prices, which range from $5-12 per gram, his costs would
increase o between $100 and $200 per day, or $2000 to $3000 per month, which
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exceeds his total pension income.

48. The Mr. Allard fears that he will be charged criminally and poséibiy imprisoned if
he continues fo produce marihuana, after his permit expires, which causes him
significant stress and anxetly about his future. He will also no longer be able to use raw

marihuana treatments that have proved effective for iliness and fears that his health 'wirii
suffer.. o

Tanya Beemish and David Hebett

47. Thé Plaintiff, Tanya Beemish (“Ms. Beemish”) is 27 years old and married to the
Plaintiff, David Hebert, aged 32 ("Mr. Herber{"). They live in Surrey B.C. and have no
children. She suffers from Type | Diabetes and a related complication of gastroparesis.
She suffers from exireme nausea, continucus vomiting, pain, lack of appetite and
sleep. She requires a GJ tube which by-passes her stomach, and is on dozens of
medications that she does not find helpful and cause significant negative side effects.

48. Marihuana is an effective treatment for Ms. Beemish’s for her nausea and
discomfort, stimulates her appetite, and helps with her amxety and depression. She
uses 2 to 10 g of medical marihuana per day to freat her iliness. . She was authorized

to possess 150 g on her person and to store 1125 g at her production site, which she
will no longer be able to do.

49. Ms. Beemish has been receiving a disability pension of $388 per month since
December 2012, and cannot afford the estimated licenced producer prices.  Her
husband Plaintiff Mr. Hebert is her primary caregiver and designated medical

marihuana grower. The marthuana he grows costs the affordable price of $0.50 per
gram.

50. in October 2013, Ms. Beemish and Mr. Heberi had to move to another location
due o the previous locations being unaffordable. While they notified Health Canada
prior to Sepiember 30, 20130f their need to relocate by the time they found a new
location the September 30, 2013 deadline haci passed. Their medical marihuana
production licence has expired on or about October 20, 2013, and as a resuit the
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Plaintiff Tanya Beemish has not had access {o her prescribed medical marihuana since
that time. '

51. Ms. Beemish’s only alternative to her husband producing for her is to seek out a
lower price by way of the illicit market.- They cannot risk her husband being criminally
charged and possibly imprisoned for continuing to preduce for her at a cost that they
can afford. Consequently, she has had to return to pharmaceutical treatments, which -
has side effects that exacerbate _her'iﬂness.

'52. Mr. Hebert took the necessary steps to ensure that the marthuana production
facility was secure, safe and héaithy, and would not impact on their neighbours. They
have never had any complaini§ despite in the marihuana production facility being
located in a garage in a fownhouse connected to neighbouring townhouses. Al
electrical work was approved by a certified electrician.

53. Mr. Hebert s an agricultural technician, biclogist, and environmental
professional. He utilized integrated pest management to grow two specific types of
organic marihuana for his wife that are most effective for treating her iliness, and he
does not trust others to provide his wife with a safe continuous supply of the
particular medical manhuana she needs.

54.  If Mr. Hebert were to continue producing marihuana without a permit and were
charged criminally, he would fose his job and he has concerns about accessing the
medicine through the illicit market.

Shawn Davey

55. The Plaintiff Shawn Davey ("Mr. Davey™} is 37 years old and lives in Maple
Ridge, BC. He suffered a substantial brain injury as a result of a motor vehicle
accident in 2000. He receives an income from settlement funds and from a disability
pension that totals approximately $5,000 per month. '

56. Mr. Davey's brain injury causes him constant major pain. He was initially
prescribed various pharmaceuticai medications that cost approximately $3000 per
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month. After six years of pharmaceutical medications, his doctors recommend he try
marihuana, and he found that reiieved his pain and did not have the significan't side
effects caused by the pharmaceutical drugs.

57. - Mr. Davey produces his own medical marihuana to controt the qualify énd o
reduce costs. He is authorized to consume 25 g per day, which he usually consumes
orally by way of baked goods, tea and juice. Mr. Davey produces medical matihuana
with Mr. Alexander, who is also a MMAR licenced producer, who suffers chronic pain
from traumatic mjunes and suffers from significant osteearthrms and sciatica, Mr.
.Aiexander also cannot afford licenced producer prices and fears he w;li have to resort
o the illicit market to obtain his medicine.

58. Mr. Davey took necessary steps to ensure that their production facility was
properly constructed, safe, and secure. There is an extensive fire suppression, alarm
and security system.

59. Mr. Davey estimates that he is able to produce his medical marihuana at a $1 -
2per gram, for a total of $750-1500 per month, less than half of what his previous
narcotic medications cost him. He is very concemed about the quality and
effectiveness of his medical marthuana, as he requires a very strong dose to reducs
his pain to tolerable levels. At $5 per gram through a Licenced Producer it would cost
the unaffordable amount of $125 per day or $3,750 per month.

60. Mr. Davey fears and is very stressed about having to go back to the narcotics
and other medications that caused significant negative side effects instead of being

able to continue to use a medicine with the approval of his doctor that is more effective
for him.

Additional Relevant Facts

61. According to University of British Columbia, Depariment of Psychology,
Assistant Professor Zachary Waish, PhD., R. Psych ("Professor Walsh”), *affordability”
is as a significant problem for medical marihuana users across all income groups, but
in particular for the lowest income groups. Professor Walsh comes to this conclusion
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as a result of his work in the “Cannabis Access for Medical Purposes Survey” study
("Fhe CAMPS Study’). This investigation indicated that in the iowest income groups; _
which comprise between 50 and 70% of medical marihuana patients, there was
considerable difficulty affording their medicine and a large number of them would have

to choose between obtaining their necessary medicine (marihuana) and other basic
necessities. '

62. The CAMPS Study determined that it was the actual cost of the cannabis that
was the major -barriér_t_o access in terms of afford_albiiity. The median amount spent by. S
participants in the study was'$2_{)@ a month and 54%le them reported that they we,re’_'l ‘ :
sometimeas or never able to buy a sufﬁm’enf quantity of cannabis to relieve their . .
symptoms, and approximately one third of those surveyed reported they oiten or
always had o choose between cannabis and other necessities {e.g., food, rent and
other medicines) because of tack of money. Over 50% of the respondents indicated
that financial considerations interfered with their ability i treat sympioms of cannabis.
Affordébiiity disproportionately irﬁpacts the most seriously il patients, who were twice
as likely as healthier patients to have to choose between cannabis and other
necessities. The Study concluded that the financial strain across all income groups,
and in particular the poor and the most sick, demonstrated the need to integrate
marihuana therapy within a subsidized medicine framework. '

63. The Health Canada Reguiétory Impact Analysis Statement regarding the
Marihuana for Medical Purposes, including the Deisys Research Group, inc. Cost-
Benefit Analysis of December 2012 adds support to the CAMPS Study findings by
suggesting that removing personal production of medical marihuana as an option for
patients will aggravate the problem of affordability.

64. The CAMPS Study aiso looked at the question of “availability” and determined
that almost a one third of the respondents were self-producing and that the most
important reason for doing so was quality (39%), followed by price (36%), avoiding the
black market (22%), selection of a specific strain of cannabis (24%) and safety (12%).

The major reasons for not producing for oneself were lack of space, expense or legal
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concerns.

65.  Most medical marihuana users continue to obtain their marihuana from illicit
sources. Some have licences {o produce and some had designated. grcwers but fewer
than 2% were purchasing from Health Canada’s supply.

66. Dr. David Pate addresses the detailed effects of marihuana in forms other than
_dried flowers. The trial judge in R v. Smith (supra} accepiéd Dr. Pate’s conclusion as
| findings of fact in R. v. Smith (supraj, which findings were not chatienged on appeal by
the Crown. The active medicinal campounds of manhuana are found in structures .

called glandular trichomes, which contain resin that contam THC and CBD, the primary
| active medicinal ingredients. There are different mechamsms for getting the therapeutic
medicinal components, whether THC or CBD, into the body. Oral ingestion is one
method that has a benefit of prolonging the medicinal effects, though therapeutic
levels of the compounds take longer to build up to effective concentration than with
smoking. Oral ingestion is a preferred method for persons with chronic pain or
glaucoma because of the continuous therapeutic dose. Smoking, by contrast, may be
preferred for acute pain or conditions requiring rapid onset of effect. Oral ingestion
does not produce the potential harms aséociated with smoking plant material. Oral
ingestion can also be of additional benefit to those suffering from gasiro-intestinal

conditions, as the dose is delivered directly to the site of pathology. Other methods of
| ingestion are possible, such as topical and sublingual sprays appiied to the skin. These
methods require separation of the active compounds from the inert plant material,

67. The Plaintiffs say that there is in existence an industry that provides various
types of equipment to ensure the absence of mold and ensuring fire and electrical
safety as well as security systems if necessary, designed to enable individuals to
produce indoors food, flowers, herbal natural health care products, that can also be
used for the production of cannabis {marihuana) and that substantially reduce or
efiminate any risks of mold, fire and electrical safety and secutity. The production of
such plants indoors can take place in an apariment, residence, including the basement
of a residence or separate room, or in an outbuilding or even in an industrial or
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agricultural area by way of a collective garden with any such risks being ameliorated or
completely éiiminat&d. While reasonable regulations and limitations may be required
depending upon individual circumstances in relation to dwelling places as anrexample,
this does not justify the complete prohibition on the freedom or fiberty of a medical
patient to participate in the production of their own medicine where feasible fo do so,
much like growing their own food or herbs or flowers but for the;r own use and not for
sale or distribution to the public.

68. Prcfessor Susan Boyd a rebuttal expert for the Plaintiffs on the issue of Publsc :
Safety has exammed these types of ‘problems’, as they are oﬂen stated by the_ ,
Defendant and has found the citation of such problems to be lacking any real scsent;ﬁc'
basis, indeed, to be mere assumptions that in tumn rest on other assumptions gleaned
from mere anecdotes and having little or no basis in statistics or a broader analysis,
nevertheless gradually taking shape as an espoused and accepted myth. Referencing
published material and scientific studies, Professor Boj;d points out that, for example,
studies which indicate firearms to be more present at grow—operatior;s are actually
overstated, with firearms present in almost the same proportion as there might be in
households without grow operations that otherwise have valid firearms licences.
Similarly, in reviewing the work of Darrel Plecas and Len Garis relied upon by the
Defendants, who state there are increased risks of fire from grow operations, Professor
Boyd _found that there was little or no evidence to actually substantiate this claim, and
that in fact the statistics relating to same were overstated. It was also found that
concerns refating to “mold” were not cross-referenced with other factors that could
cause the phenomenon outside of grow operations. Finally, Professor Boyd points out
that irrespective of whether there was a basis to state that there are safety risks
associated with legal grow opefations, there was nothing indicating that such risks
could not be addressed with monitoring, training, or education, something which the
Defendant has only engaged on a limited hasis or not at all. Finally, notwithstanding
the alleged outcry regarding health and public safety risks associated with licenced
grow operations, Professor Boyd could not discern any peer reviewed or scholarly
research that could serve as a basis for such a position.
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69. The concems raised by Professor Boyd would appear to be borne out in the
evidence contained in the “Cost Benefit Analysis of Regulatory Changes for Access to
Marihuana for Medical Purposes” {December 20102) prepared for Heaith Canada as
part of the Regulatory Impact Analysis (the "{Jeisys_R_eport”), cited by 'Heéﬂth Canada
at the time of the announcement of the proposed changes and posted on its website.,
This report appears to take as a given certain costs associated with maintaining the
licenced grow operation regime, which costs inciude public safety and health risks,
including risks of fire, relying primarily on the RCMP authored Report for the
Association of Police Chiefs that- contains very limited and mostly anecdotal
information regarding a very minor nﬁmber‘ of abuses relative to the total number of
licence holders during the period. At pages 64-82 of the Report, there is an outline of
fire risks associated with grow operations, however, it is unclear how the statistics
relate to licenced and non-"misusing” licenced operations, as opposed o fully
clandestine operations. Furthermore, it does not appear that there is an analysis
regarding the risk of fire as between licenced and legitimate opefations and illicit grow
operations within homes; the study further states that much of the risk is associated
with “faulty wiring” but, again, there is no analysis as between that and “faulty wiring”
associated with any other kind of electrical operations within homes. The overali risk of
fire is estimated to be very low overall. The Report declines to assess other risks such
as mould, toxic chemicals and risks te children given the lack of evidence to support
any reasonable calculations. '

70. Qverall, the Delsys report appears io iake several leaps of faith to reach a
hoped-for conclusion about greater costs associated with grow operations: “possible”
misuse, “possible” fire and other “possibiiities” are placed one on top of each other,
with the extrapolated resuilt being that there “will be” heavy social, safety, and
economic costs associated with grows, but at no point are studies or statistics provided
regarding what actually is, i.e. how many fires there have been and how many public
safety concerns have actually accrued as a result of licenced grows. The one RCMP
Report from 2007 to 2010 referred to above appears to be the major source relied
upon by authors and the Govemment despite its major limitations and minor sample.
“This is particutarly important given that Medical Marihuana production facilities have
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been operating across Canada for several years (almost 14 years the MMAR Program
has existed) and actual raw data on fire, misuse, and other aspects of public safety
should be readily available. The 2007 Fire Report covering fires across Canada do not
mention such production facilities as a significant risk of fires. Most house fires arise in
kitchens from leaving a pot, not some ‘pot’, on the stove. Significantly, the Delsys
report concludes that after their analysis there is no clearly superior resuit that su;')pofts |
the status quo or the proposed new policy and the sum of benéﬁt and cost chariges
acfoss all stakeholders is negative. in-particuiar the one class of stakehoider bears a
-cost m ‘terms of the pnce increases, namely the users of marihuana for medicai |
purposes whereas others, such as the general pubhc the govemment and license
-producers are estimated to be better off. The patienis are pred:ctabiy, the ones who
are going to suffer, apparently based on flimsy evidence in relation {o the risk of the
general public, major cost savirigs to the government, some of which will occur in any
event by getting out of production and not having to approve patients.

71.  In response to Examination for Discovery questions with respect to the status of
Licenced Producers under the MMPR currently, the Defendants provided the following
information:

“Although there are presently 21 licensed producers, only 13 of these are licensed
to sell {o clients. Of these 13, 8 had actually made sales to clients by June 30,

2014. These 8 licensed prociucers had collectively sold a total of 5637 kg by that
date.

As of June 30, 2014, licensed producers that produced domestically (i.e. as
opposed to importation) had 1134 kg of dried marijuana in inventory, out of the
1795 kg that they had collectively produced to date. “...as of July 28, 2014, Health
Canada had received 955 license applications, of whlch 21 have been granted and
183 have been rafused

The “ready to build” letter is not a mandatory step in the application process and
applicants with such a letter are not guaranteed a license. Ready to build letters
are requested occasionally by applicants under both the Narcotics Control
Regulations and the Marihuana for Medical Purposes Regulations for project
management purposes. The letter attests that the physical security requirements,
as presented in an applicant's proposal, would meet Health Canada’s requirements
as of the date of the issuance of the lefter. That said, a total of 34 applicanis have
obtained a ready to build letter. 13 of these 34 became licensed producers.
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72. Detailed information as to the production of dried marihuana in kilograms as of
June 30", 2014 was provided with respect to 10 of the Licenced Producers and noted
that LP#1 had produced 24 kilograms but had no sales of that date and while it had
produced dried marihuana did not have any registered clients as of yet. LP#2 had also
produced 24 kilograms of dried marihuana as of June 30", 2014 but had sales. No
details were given. LP#3 had produced 36 kilograms of dried marihuana as of June .
30™, 2014 but had no sales because it had produced dried marihuana but had its
licence to sell suspended due fo issues with good production practices. LP#4 had
produced 43 kilograms of-dried marihuana &s of June 30™ 2014 and was selling to the
public. LP#5 had produced 50 kilograms of dried marihuana as of Juna 30™, 2014 but :
was not selling to the public bebaus_e it was reqguired to conduct a recall and had it's
licence to sell suspended due to issues with good producﬁoﬁ 'practices. LPs#G - #10
produced 72, 163, 175, 268, and 942 kilograms of dried marihuana respectively as of
June 30", 2014 and all were selling to registered patients.

73. It is understood that somewhere between 8,500 and 10,000 patienis have
registered with Licenced Producers compared to the 38,000 persons with
authorizations to possess as of March 31, 2014.

74.  The appeal and cross-appeal from the injunctive relief granted March 21%, 2014
by Manson, J. is to be heard in the Federal Court of Appeal on November 24", 2014
and at that time in relation to the cross éppeal the PlaintifffRespondents (Appellants by -
way of cross-appeal) will seek to adduce new evidence before that Court to update the
Court with respect to the multitude of problems experienced by persons with ATPs
under the MMAR with respect to the need to change their production sites and other
variables as well as an update with respect to the problems experienced by individual
patients in relation to their access to medical marihuana from Licenced Producers
under the MMPR and that information will be available for the Pretrial Conference.

(D} A statement of the issues to be determined at trial

75.  Plaintilfs say that the issues o be determined at trial are:



144
27

a. Whether the MMPR provide a “constitutionally viable medical exemgption”
to the CDSA by providing a ‘reasonable continuous safe suppiy’ of
cannabis as medicine for all medically approved patients andlor their
caregivers or do they leave, at least some medically approved patients, in
a position of having to choose between their liberty and their heaith in
violation of 8.7 of the Charter?

b. Whether limitations on the production of cannabis {o indoors only, and not
i.n a dwelling place, or anywhere else, by; a medically approved patient,
are reasonable limits demonstrably justified ii’ll a free and democratic
society under s.1 of the Charfer? '

c. Whether the maximum limit of 150 grams that a medicaity approved
patieni can possess at any time is a reasonable iimit demonstrably
justified in a free and democratic society under s.1 of the Charter?

d. Whether limiting possession of cannabis (marihuana) to its dried form
only is a reasonable limit demonstrably justified in a free and democratic
society under s.1 of the Charter? ‘

(E} Documents

76,  The plaintiff relies on the documents in his list of documents and will make sure
they are assessable digitally for the purposes of the pretrial conference, including any
prior affidavits of statements of expert witnesses.

{(F} Rule 263 Issues

Possibility of Settlement

77.  There does not appéar to be any possibility of a negotiated settiement because
this is a constitutional challenge to federal legislation.

Simplification of Issues
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78.  The Plaintiffs are of the view that there are no additional measures that ought to
be taken to simplify the issues to be determined by the Court at trial. '

Expert Withesses

79, As per the Direction of the Court (Manson, J.) dated May 2, 2014, the parties

must file any expert reports by November 1, 2014 and any rebuttal expert reporis by
Pecember 12, 2014.

80. ‘I’he Plaintiffs do not. expect- any objection to Defendants proposed ekper‘t- _
witnesses that could disqualify that witness from testifying and if there are will adwser N
once the expert witnesses are known or confirmed.

81.  Itis anticipated that there wili be a need for rebuttal withess evidence.
The Possibility of Obtaining Admissions

82.  As per the Direction of the Court (Manson, J.) dated May 2, 2014, any notices to
admit and responses thereto must be completed by October 17, 2014,

The Issue of Liability

N/A

Damages

N/A

Duration and Date of Trial

83.  As per the Direction of the Court (Manson, J.) dated May 2, 2014, the trial of this
matter is scheduled for a duration of three weeks, commencing on February 23, 2015.

Advisability of an Assessor

84. The Plaintiffs do not believe an assessor would be appropriate.
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Interpreters

85. The Plaintiffs do not believe thal interpreters will be needed as there is no
indication that any of the witnesses will be testifying in a language other than English.

Notice of Constitutional Question

86. The Plaintiffs have served a Notice of Consftitutional Question in accordance
with 8.57 of the Federal Courts Act,

Trial Record
87. The Trial Record should consist of the documents listed under Rule 269.
Any other Matter

88. The Plaintiffs will advise of any other matiers during the course of the pre-trial
conference.

All of which is respectiully submitied.

DATED: September 30, 2014 % :
Johw Ccmroy,
Coufisél for the Plaintiffs
CONROY & COMPANY
Barristers and Solicitors

Tel: (604) 852-5110
Fax: (604) 859-3361
To: Jan Brongers
Senior General Counsel
BC Regional Cffice
900- 840 Howe St.
Vancouver, BC VBZ 289



No. T-2030-13
FEDERAL COURT
BETWEEN:
NEIL ALLARD
TANYA BEEMISH
DAVID HEBERT
SHAWN DAVEY
PLAINTIFFS
AND:

HER MAJESTY THE QUEEN iN THE RIGHT OF CANADA

DEFENDANT

REQUISITION FOR PRE-TRIAL CONFERENCE

THE PLAINTIFFS REQUEST that a date be set for a pre-trial conference in this action.

THE PLAINTIFFS CERTIFY:

1.

3.

All examinations for discovery which the plaintiffs intend to conduct have not
been completed because the Defendants objected to numetous questlons and
the issues arising therefrom are a subject of a Motion to the Court in writing
under Rule 369 of the Federal Court Rules 1998 seeking an order pursuant fo
Rules 240 and 241 requiring the Defendants to answer the quesnor;s in issue.
This Motion is currently being considered by the Court. In addition the
Defendants in relation to some questions undertook to provide answers at a later
time and some of those answers remain outstanding. Consequently the Plaintiffs
are unable to certify that all examinations for discovery that the plaintiffs intend to
conduct have been completed.

A settlement discussion has iaken place on September 26% 2014 under Rule
257 of the Federal Courts Rules and it has been determined that because this is
a Constitutional challenge to Government legislation, there is no possibility of
settling any or all of the issues in the action.

The pre-trial conference shouid be heid at Vancouver.
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4. The parties are available at any time except: October 2, 3,14-17, 21, 23, 24, 27
Novembet 5, 8, 7, 10, 13, 17, 18, 19, 24, 26, 27, 28.

_ 5. The pre-trial conference will be in English.

DATED: Cctober 1, 2014

To: Jan Brongers
Senior General Counsel
BC Regional Office
900- 840 Howe St.
Vancouver, BC V87 259

%;79@?7

Johrwconroy,
"Cou for the Plaintiffs

CONROQY & COMPANY
Barristers and Solicitors
Tel: (604) 852-5110
Fax: (604) 859-3361
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